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1 PROTOCOL AND SUPPLEMENTARY
PROTOCOL

A/SP.1/7/88 SUPPLEMENTARY PROTOCOL ON
THE SECOND PHASE (RIGHT OF RESIDENCE)
OF THE PROTOCOL ON FREE MOVEMENT OF
PERSONS, THE RIGHT OF RESIDENCE AND
ESTABLISHMENT

PREAMBLE
THE HIGH CONTRACTING PARTIES,

MINDFUL of Article 5 of the ECOWAS
Treaty establishing the Authority of Heads of State
and Government and defining its composition and
functions,

MINDFUL of the ECOWAS Treaty, parti-
cutarly its Article 27,

MINDFUL of the Protocol on free move-
ment of persons, the right of residence and esta-
blishment, signed in Dakar on 29 May, 1979,

MINDEUL of Decision A /DEC.8/5/82
amending paragraph 1 of Article 27 of the ECOWAS
Treaty,

CONSIDERING that the deadline for the
implementation of phase 1 of the Protocol on the
free movement of persons, the right of residence and
establishment, which effectively entered into force
on June 5, 1980, expired on 4 June, 1985,

CONVINCED of the need to procesd to
the second phase of this Protocol, which relates to
the right of residence, at the present stage of the
evolution of ECOWAS activities,

HAVING STUDIED the Resolution of the
Council of Ministers on the subject, on the reco-
mmendation of the competent technical Commi-
sston, at its fifteenth meeting held in Lome from
6 to 17 May 1985,

HEREBY AGREE AS FOLLOWS
CHAPTER 1: DEFINITIONS

Article 1
1. in this Protocol, the following expressions
shall have the meaning assigned to them hereunder,

“Treaty'’ means the Treaty of the Economic Commu-
nity of West African States.

“Community” means the Econornic Community of
West African States as defined in Article 1 of the
Treaty.

“Mernber State or Member States” means a Member
State or Member States of the Economic Community
of West African States.

“Host Member State” means the Member State or
country of residence of the migrant worker.

“Member State of origin’' means the Member State
or country of origin of the migrant worker or the
country of which he is a national.

“Authority'’ means the Authority of Heads of State
and Government established by Article b of the
Treaty,

“Executive Secretary and Executive Secretariat
means the Executive Secretary and the Executive
Secretariat of the Community as defined in Article
8 of the Treaty.

“Cormmunity citizen or Community citizens’ means
any person or persons fulfilling the conditions stipu-
lated in the Protocol A/P.3/5/82 relating to the
definition of Community citizen.

“Right of Residence” means the right of a citizen
who is a national of one Member State to reside in
a Member State other than his State of origin and
which issues him with a residence card or permit
that may or may not allow him to hoid employment.

"Residence card’” or ’'Residence Permit”’ means
the document issued by the competent authorities
of a Member State granting right of residence in the
territory of the Member State.

“Resident” means any citizen, who is a national
of ocne Member State, who is accorded the right of
residence.

“Migrant worker” or “"migrant” means any citizen
who is a national of one Member State, who has
travelled from his country of origin to the territory
of another Member State of which he is not a na-
tional and who seeks to hold or proposes to hold
ar is holding or has held employment.

“"Competent Administrations or relevant Depart-
ments” means natignal Administrations of Member
States responsible for irmmigration and emigration
matters.

"Competent authority of place of residence” means
the competent local authority responsible for pro-
blems concerning the residence of foreigners in the
territory of the host Member State.

“Fundamental rights” means the right granted to
any migrant worker by this Protocol and the Conven-
tions of the International bLabour Organisation
{iLO) on the protection of the rights of migrant
worker,

“Border area workers” means migrant workers who,
while in employment in ong Member State, matntain
their normal residence in a neighbouring member
State, which is their country of origin and to which
they return each day or at ieast once a week.

“Seasonal workears” means migrant workers in em-
ployment or practising a business on their own
account in-one Member State of which they are not
nationals, the activity being by its nature dependent
on seasoha! conditions and capable of being prac-
tised only during a part of the year.

“Itinerant workers” means migrant workers who,
normally residing i one Member State, may have to
travel to another Member State for a short period
for the requirements of thewr activities.
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2, In this Protocol, the term “migrant wor-
kers” excludes:

{al persons on official posting who are employed
by international organisations and persons emploved
by a State outside the territory of that State, whose
entry into the country and conditions of service
are governed by general international law or by spe-
cific International Agreements or Conventions,

{b} persons on official posting who are em-
ployed by a State outside the territory of that
State for the impiementation of cooperation pro-
grammes for development agreed on with the host
country, the entry into the country and conditions
of service of such persons being established by spe-
cific International Agreements or Conventions.

{c) persons whose working relations with an
employer have not been established in the host
Member State.

{d) persons whose main income does not come
from the host Mermber State.

{e) persons who become residents in their capa-
city of investor in a country other than their State
of origin or who, since their arrival in that coun-
try, have been carrying cut an economic activity as
an empioyer.
CHAPTER 11: RIGHT OF RESIDENCE
Article 2

For the purpose of implementing the second
phase (right of residence} of the Protocol on free
movement of persons, the right of residence and es-
tablishment, each of the Member States shall grant
1o citizens of the Community who are nationals of
other Member States, the right of residence in its
territory for the purpose of seeking and carrying
out income earning employment.

Article 3

With the exception of restrictions justifia-
ble by reasons of public order, public security and
public health, the right of residence shall include
the right:

(1) to apply for jobs effectivety offered;

(2} 1o travel for this purpose, freely, in the terri-
tory of Member States;

{3} to reside in one of the Member States in order
to take up employment in accordance with
the legislative and administrative provisions
governing employment of national workers.

= 3

(4} 1o live in the territory of a Member State
according to the conditions defined by the le-
gistative and administrative provisions of the
host Member State, after having held employ-

ment there.

Article 4
The provisions of Article 3 above shall not
be applicable to employment in the civil service

of Member States, uniess the relevant national laws
and regulations of the Host Member States so permit.

CHAPTER IH: RESIDENCE CARD VALID AS
VISITING AND RESIDENCE PERMIT

Article &

Citizens of the Community who are na-
tionals of Member States admitted without visa into
the territory of one Member State and, desiring to
reside in the territory of that Member State, shall
be obliged to obtain an ECOWAS RESIDENCE
CARD or a RESIDENCE PERMIT.

Article §

The applicant for the RESIDENCE CARD
or RESIDENCE PERMIT in the territory of any
Member State, shall deposit with the Department of
Immigration of the host Member State, an applica-
tion for a Residence Card or Residence Permit in
accordance with the rules and regulations existing in
gach Member State.

Article 7
1, The application shall be addressed 1o the
competent Ministry of the Host Member State.

2, The applicant shall be issued with a receipt
certifying that bhis application and the necessary
documents have been submitted.

Article 8

The processing of an application for a
Residence Card or Residence Permit may not delay
the immediate execution of employment contracts
concluded by applicants.

Article 9

1. Within a period of one {1} year from the
date of entry into force of this Protacol, the rules
and regulations relating to the conditions for the
issuance of Residence Card or Residence Permit in
Member States shall be harmonised with a view 10
establishing an ECOWAS RESIDENCE CARD.

CHAPTER IV:  SPECIAL PROVISIONS CON-
CERNING BORDER AREA SEASONAL OR ITINE
~RANT WORKERS.

Article 10

1. Border area workers, defined in Article 1
of this Protocal shall enjoy all rights 10 which they
are entitled through their presence and their work
in the territory of the host Member State, with
the exception of rights relating to residence or re-
sulting therefrom,

Border area workers shall enjoy the right to
choose their employment freely within the limits
of any restrictions imposed by the host Member
State on access of migrant workers to limited cate-
gories of jobs, posts or activities, when the inte-
rests of the State so dictate.

Articie 11
Seasonal workers, as defined in Article 1
of this Protocol, shall enjoy all rights to which they
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are entitled through their presence and their work
in the territory of the host Member State,

Article 12

ltinerant workers, as defined in Anticle 1
of this Protocol, shall enjoy ali rights to which they
are entitled through their presence in the territory
of the host Member State, with the exception of
rights relating to residence or to empiloyment or
resulting therefrom.

CHAPTER V: PROTECTION AGAINST COLLEC-
TIVE AND ARBITRARY EXPULSION,

Article 13

1. Migrant workers and members of their fa-
milies may not be affected by collective or en masse
expuision orders,

ya Each case of.expulsion shall be considered
and judged on an individual basis.

CHAPTER VI: PROTECTION AGAINST INDIi—
VIDUAL EXPULSION AND RESPECT OF FUNDA
MENTAL RIGHTS OF THE MIGRANT WORKER.

Article 14

1. Migrant workers and members of their
families whose status comply with the residence
requirements may only be expelied from the host
Member State:

{a) for reasons of national security, public order
or morality;

{b} if, having been gduly informed of the conse-
quences, they refuse 1o comply with the
orders given 1o them by a public medical
authority for the purpose of protecting pu-
blic heaith,

{c} if an essential condition for the issuance or
the validity of their authorisation of residence
of wark permit is not fulfilled,

{d) in accordance with the laws and regutations
applicable in the host Member State.

2, Any form of expulsion may only be based
"on a well-founded legal or administrative decision
taken in accordance with the (aw.

3. The immigrants, the Government of his
country of origin and the Executive Secretariat
should receive written notice of the decision for
information purposes.

4, When an expulsion order is made out by a
legal or an administrative authority, the immigrant
concerned may appeal, or may have recourse to an
appeal in accordance with the ruies and regulations
of the host Member State. The recourse to an appea)
shall constitute a suspension of the expulsion order,
unless it is not explicitly justified by reasons of na-
tional security or public order,

If such a decision has already been execu-
ted and is subsequently annuiled, the person con-
cerned is entitled to claim damages in accordance
with the law,

b, In case of expulsion, the immigrant con-
cerned shall be granted a reasonable period of time to
allow him collect any salaries or other allowances
due to him from his employer, settle any contrac-
tual commitments, and when required — for reasons
of personal security — to obtain authorisation to go
to a country cther than his country of origin, The
situation of the family of the immigrant concerned
shal also be taken into consideration.

6. The expuision or departure from the host
Member State shall conversely affect the entitlements
obtained through legislation by the migrant worker
or a member of his family.

7. In case of expulsion, the authorities of the
host Member State shall bear the expenses resulting
therefrom and shall not pressurise those affected in
any way to accept a simplified procedure, such as
"voluntary departure” if such affected persons
have not expressly requested it.

Articla 15

1. Consular or diplomatic authorities of the
Member State of origin or of the country representing
the interest of the country of origin shall be advised
of any decision to expel a migrant worker or member
of his family legally present in the host Member
State, at least forty-eight (48} hours before the
expulsion takes effect.

2. The migrant worker and members of his
family may appeal for the protection and assistance
of consular and diplomatic authorities of their coun-
tries of origin and may receive advisory services from
them te defend his right, if the rights conferred on
him by this Protocol or by legislation in the host
Member State are infringed upon.

3. The migrant worker as well as members
of his family are legal personalities.

4, In case of dispute on the rights mentioned
in paragraph 3 of this Article, the worker may put
forth his claims to a competent body, either persona-
lly, ar through his representatives.

Article 16

1. Any expulsion decided upon for the reasons
mentioned above shall, in accordance with the
applicable laws, conform with the procedures stipu-
lated under the provisions of this Protocol.

2. No expulsion order may be carried out
without ensuring that all the fundamental rights
of the migrant worker have been respected.

CHAPTER Vil: TRANSFER OF SAVINGS

Article 17
1. Each Member State shall allow the transfer of
all or part of the earnings or savings of the migrant
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worker which he may wish to transfer, according
to modalities fixed by legislation, This Provision
shall alsc apply to the transfer of funds due to
migrant workers as maintenance. The transfer or
amounts due to the migrant warker as maintenance
may under no circumstances be hampered or impe-
ded,

2. Within the framework of bilateral agreements
or by any other means, each Member State shall
allow the transfer of amounts which remain out-
standing to migrant workers when they  finally
leave the host Member State.

Article 18

CHAPTER VIII: COOPERATION BETWEEN
COMPETENT ADMINISTRATIONS OF MEMBER
STATE

The competent Administrations of Mem-
ber States shall cooperate closely with one another
and with the Executive Secretariat on matters re-
lating to the movernent of persons within the Co-
mmunity and particularly as far as migrant labour
is concerned in order to:

1. identify the types of migratory movement
within the Community as well as the rea-
sons for such movermnent;

2. identify the types of employment sought and
the gqualification of the employmentseekers
as well as the cost of labour in Member States
through exchange of information between
the Executive Secretariat and each Member
State;

3. consider trade union organisations in each
Member State and their attitude to immi-
grant job-seekers;

monitor the problems of migrant fabour, as
well as the types of industry of activity which
attract such labour and to inform the Exe-
cutive Secretariat on the subject;

5. endeavour to harmonise the employment
and labour policies in Member States, on the
basis of this exchange of information on
migrant labour.

Article 19

While they shall be free to determine the
criteria authorising the admission, stay, employment
of migrant workers and members of their family,
the host Member States shall hold consuitations and
act in collaboration with the other Member States
concerned in order to promote healthy, fair and
hurmane conditions to ensure legal migration of wor-
kers ang their families.

In this case, not only labour reguirements
and rescurces, but also social, economic, cultural,
political and other consequences both for migrant
workers and for the Community and the Member

States concerned shall be duly taken into considera- ]

tion,

4

Article 20

Member States shall set up appropriate
public organs to deal with the problems relating to
the movement of workers and their families.

These organs shall be responsible for:
1. formulating the policies on this movement,

2. the exchange of information, consulting and
cooperation with the competent authorities
of other Member States concermed by this
movement;

the supply of information, particitarly to
employers and their organisations as well as
to workers and workers’ organisations, on
policies, laws and regulations relating to migra-
tion for the purposes of employment and on
working and living conditions of migrant
workers and members of their families in the
host Member States;

informing and assisting migrant waorkers as well
as members of their families on the authori-
sations, formalities and arrangements relating
to their departure, travel, arrival, stay, em-
ployment, exit and return to their state of
arigin and the working and living conditions
in the host Member State, They should also be
infarmed on customs, fiscal and monetary
laws and reguiations as well as laws and regula-
tions on gther relevant issues;

5. recommending for adoption, laws, regulations
and any other measures necessary to facili-
tate the application of the provisions of this
Protocol, and settling questions relating to

movement within the Community and to
migrant workers.

Article 21

1. At the national level of each Member State

anly the following bodies shall be authorised to
carry out operations for the purposes of recruit-
ment or placement or workers in another State;

{a) official departments or bodies of the Member
State of origin or the host Member Stale,
if agreements have been concluded between
the Memnber States concerned;

{b) any body set up by a bilateral or multilateral
agreement.

2. Through national legislation and bilateral

or multilateral agreement, the following may be
authorised to carry out the recruitment exercise,
subject to the approval and supervision of the autho-
rities of the Member State concerned:

{a) the employer or a parson in his employ acting
on his behalf;
{b}  private agencies

Article 22
Member States shall cooperate to prevent
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and stop illegal or clandestine movement and em-
pioyment of migrant workers whose status is irre-
gular.

2. For this purpose, each Member State shall,
within the limits of its jurisdiction, take:

{a}  appropriate measures against the dissemination
of misleading infermation on emigration and
immigration,

{b}  measures intended to detect and stop the

iflegal or clandestine movement of migrant
workers and members of their families and to
impose effective sanctions on  persons or
bodies who organise or help to organise such
movements or participate in them;

{c} measures intended to impose effective sanc-
tions on persohs, groups or bodies which
resort to violenca, threats or intimidation
against tlegal migrant workers or members
of their families.

3. Host Member States shall take adequate
measures likely to effectively stop the emplioyment
of illegal aliens in their territory, by imposing sanc-
tions on the persons or bodies which emptloy such
workers. These measures shall not adversely affect
the right of migrant workers vis-a-vis theii employers
and the rights resulting from their employmant.

Article 23

1. No matter the conditions of their authori-
sation of residence, migrant workers who comply
with rules and regulations governing residence,
shall enjoy equal treatment with nationals of the
host Member State in the following matters:

tal  security of employment;

(b} possibility of participating in social and cultu-
ral activities;

possitrilities or re-employment in case of loss
of job for ecomomic reasons, in this case,
they shalt be given priority over cther wor-
kers newly admitted to the host country;
{d)  training and advanced professional training;
{e] access to institutions of general and profe-

ssiopnal  education as well as to professional
training centres for their children;

{f}  benefit of an access 1o social cultural and
health facilities.

2. Migrant workers who comply with the rules
and regulations governing residence shall enjoy
eqgual treatment with nationals of the host Memtier
State in the holding of employment or the practice
of their profession.

CHAPTER IX: GENERAL AND MISCELLANEOUS
PROVISIONS

Article 24
1. No provisions of this Protocol may be

interpreted to adversely affect more favourable
rights or liberties guaranteed to migrant workers
ar members of their families by:

tal law, legisiation or practice in a Member State,

or

{b} any international agreement in force vis-a-vis
the Member State concerned.

2. No provision of this Protocol may be inter-

preted as implying the right of any Member State
to undertake an activity or action designed to remove
the rights or liberties recognised in this Protocol or
to any restriction of such rights or liberties beyond
those stipulated in the Protocol.

Article 25
1. Rights guaranteed in ihis Protocol may not
be withdrawn.

Z. Any form of pressure exerted on migrant
workers or members of their families to force them
10 give up any of these rights or to refrain from
exercising them shall be prohibited.

3. Any clause of an Agreement or Contract
designed to force the migrant worker to give up
any of these rights or refrain from exercising them
shall be null and void according to the provisions
of this Protocol,

Article 26

In accordance with  thair constitutional
procedures and with the provisions of this Protocal,
Member States shall:

fa} guarantee that any person whose rights and
liberties as recognised by this Protocol have
been infringed upon, shall enjoy the right ot
recourse, even when this infringement has been
committed by persons exercising their official

functions;

(b} guarantee that the competent judicial, adminis-
trative or legislative authority, or any other
competent authority, according to the laws
of the Member State, shall rule on the rights
of the person who is making an appeal.

Article 27

In accordance with their constitutional
procedures and the provisions of this Protocol,
Member States shall take all necessary legislative and
other measures for the implementation of the pro-
visions of this Protocol,

Article 28

Any dispute between Member States arising
from the interpretation or application of this Proto-
col shall be settled in accordance with the provisions
of the procedure for the settlement of disoutes
stipulated in Article 56 of the Treaty.

Article 20
1. Any Member State may submit proposals
for the amendment or review of this Protocol.
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2. All proposals shall be sent to the Executive
Secretariat which shall communicate such proposals
to Member States within thirty (30) days of receiving
them. Amendments or modifications shall be consi-
dered by the Authority on the expiration of the
thirty days’ notice granted to Member States,

CHAPTER X: DEPOSIT AND ENTRY INTO
FORCE

Article 30

1. This Protocol shall enter into force provi-
sionally upon signature by the Heads of State and
Government and definitely wupon ratification by
at least seven {7} signatory States in accordance with
the constitutional procedures of each Member State.

2. This Protecol and all instruments of rati-
fication shall be deposited with the Executive Secre-
tartat which shall transmit certified true copies of
this Protocol to ail Member States and notify them of
the dates of deposits of the instruments of ratifica-
tion and shall register this Protocol with the Crga-
nisation of African Unity, the Unjted Nations and all
ather Organisations.

3. This Protacol shatl be annexed 1o and shal!
form an integral part of the Treaty.

IN FAITH WHEREOF WE, THE HEADS OF STATE
AND GOVERNMENT OF THE ECONOMIC CO-—
MMUNITY OF WEST AFRICAN STATES HAVE
SIGNED THIS PROTOCOL.

DONE AT ABUJA THIS 1ST DAY OF JULY 1986
IN SINGLE ORIGINAL IN THE ENGLISH AND
FRENCH LANGUAGES, BOTH TEXTS BEING
EQUALLY AUTHENTIC,

......

HONQURABLE DR, SOULE DANKQRO
Minister of Trade, Handicraft and Tourism,
for and on behalf of the President of the
People's Republic of BENIN

..................................

»

H.E. CAPTAIN THOMAS SANKARA
President of FASO

H.E. ALHAJI SIR DAUDA K. JAWARA
President of the Rdpublic of
THE GAMBIA

..................................

HONOURABLE ALHAJ MAHAMA (DRISL
tember, PNDC, for and on behalf of the
President of PNDC, Head of State of the
Republic of GHANA
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...........................

H.E. MR, ARISTIOES PEREIRA H ¥ URABLE MAJOR KERFALLA CAMARA
President of the Republic of Permanent Secretary, Military Committee
CAPE VERDE for National Recovery, for and on behalf

of the President of the
REPUBL.IC OF GUINEA

..................................

HONQURABLE MR. SIMEON AKE H E. BRIGADIER JOAQ BERNARDO VIEIRA
Minister of Fareign Affairs, President of the Republic of
for and on behalf of the President GUINEA BISSAU

of the Republic of COTE D'IVOIRE

.................................

H.E. COMM NDEH '.N CHIEF SAMUEL H.E, MAJOR GENERAL
KANYON DOE IBRAHIM BADAMASI BABANGIDA
President of the Republic of LIBERIA President of the Federal Republic

of NIGERIA

................................

HONOURABLE MA. DIANKA KABA DIAKITE HONOU E MR. ABDOURAHMANE TOURE
Minister of Finance and Trade, for and on Minister of Trade, for and on behalf of the
hehalf of the President of the Republic of President of the Republic of SENEGAL

MALT




