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TIE KINGDOM O F LESOTHO

INCOME TAX ORDER 1993

ORDER N O . 9 O F  1 9 9 3

[Date o f  A ssent: ]
[Com mencem ent: see section 2]

ORDER

To consolidate and amend the law relating to the taxation o f  income.

Enacted by the Military Council

Chapter I

PRELIMINARY

Short Title

1. This Order may be cited as the Incom e Tax Order 1993.

Commencement and Application

2. (1) Subject to subsection (2), this Order shall com e into
operation on 1 April 1993.

(2) Section 36(2) shall come into operation on 1 April 1994.
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(3) This Order applies to years o f assessment com m encing 
on or after 1 April 1993.

Interpretation

3. (1) In this Order, unless the context otherwise requires -

"adjusted cost base", in respect o f an asset, means the cost 
base o f  the asset, reduced by depreciation and other items o f  
reduction properly chargeable to capital account, and increased 
by the cost o f  improvements and other costs properly added to 
capital account in respect o f the asset (other than an amount 
allowed as a deduction);

"associate", in relation to a person, means any other person 
who acts or is likely to act in accordance with the directions, 
requests, suggestions, or wishes o f the person whether or not 
the directions, requests, suggestions, or wishes are 
communicated to that other person;

"branch" means a place where a person carries on business, 
and includes -

(a) a place where a person is carrying on business 
through an agent, other than a general agent o f  
independent status acting in the ordinary course 
o f business as such; or

(b) a place where a person has, is using, or is 
installing substantial equipment or substantial 
machinery; or

(c) a place where a person is engaged in a 
construction, assembly, or installation project;

"business" includes a trade, profession, or vocation, and an
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isolated transaction with a business character;

"business asset" means an asset which produces in com e subject 
to tax, including tax under section 107 or 108, and w hich  is  
used in a business or is held for sale in a business;

"business debt" means a debt the proceeds o f  w hich are used  
to incur a business expense which is deductible under D iv is io n  
IV of Part IV of Chapter II or to acquire a business asset;

"business income" has the meaning in section 19;

"chargeable income" has the meaning in section 13;

"Commissioner" means the Commissioner o f  Incom e Tax  
appointed under section 200;

"company" means a body corporate or unincorporate, w hether 
created or recognized under the law in force in L esotho or 
elsewhere, but does not include a partnership or trust;

"complying superannuation fund" means an em ployer  
superannuation fund and a self-provided superannuation fund 
as defined in section 94;

"consideration received" has the meaning in section 61;

"contractor" means a person engaged in the business o f  leasing  
vehicles, plant, or equipment, or o f providing construction, 
transportation, or any other service prescribed by regulations, 
under a contract, where the primary purpose o f  the contract is  
the performance of services, whether or- not goods are also  
provided under the contract;

"cost base" has the meaning in section 60;
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"debt obligation" means a right to receive a repayment o f  
money or property from another person, including deposits in 
banks and other financial institutions, accounts receivable, 
notes, bills o f  exchange, and bonds;

"depreciable asset" means tangible movable property or an 
industrial building which is wholly or partly used in the 
production o f  income subject to tax and which is likely to lose  
value because o f  wear and tear, or obsolescence;

"disposal", in relation to an asset, means -

(a) the sale, exchange, redemption, or distribution 
o f  the asset; or

(b) the transfer o f the asset as a gift; or

(c) the destruction, loss, or extinction o f  the asset,

and includes the disposal o f a part o f  an asset, but does not 
include the passing o f an asset to the personal representative o f  
the taxpayer or to a beneficiary on the death o f  a taxpayer;

"dividend" means a distribution by a company to a member o f  
the company as member, other than a liquidation distribution;

"employee" means an individual who is in employment;

"employer" means a person who employs or remunerates an 
employee;

"employment" means -

(a) the position o f an individual in the em ploy o f  
another person; or
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(b) a directorship of a company; or

(c) a position entitling the holder to a fixed  or 
ascertainable remuneration; or

(d) a public office;

"employment income" has the meaning in section  
18;

"exempt organisation" means an organisation described in 
section 25(1);

"expatriate taxpayer" means a resident individual, 
other than a citizen or permanent resident o f  
Lesotho, who is employed or engaged under a 
technical services contract;

"foreign currency gain" means a gain attributable to currency  
exchange rate fluctuations in respect o f foreign currency or a 
debt obligation denominated in foreign currency;

"foreign currency loss" means a loss attributable to currency  
exchange rate fluctuations in respect o f foreign currency or a 
debt obligation denominated in foreign currency;

"fringe benefits taxable amount" means the amount calculated  
under section 117;

"income subject to tax" means income subject to in com e tax 
under this Order, other than under section 107 or 108;

"industrial building" means a building wholly or 
principally used for the purpose of carrying on 
manufacturing, or for the purpose of research and 
development into improved or new methods o f
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manufacture;

"interest" includes -

(a) an amount paid or 
accrued under a debt 
obligation which is 
not a return o f capital; 
and

(b) a n y  d i s c o u n t ,  
p r e m i u m ,  s w a p  
payment, or similar 
payment;

"investment asset" means an asset other than -

(a) a business asset; or

(b) an asset that does not produce incom e subject to 
tax, including tax under section 107 or 108, and 
that is held primarily for personal use by the 
taxpayer;

"Lesotho Government" includes a statutory corporation and any 
other body in which the Government or a statutory corporation 
has a controlling interest;

"Lesotho-source income" has the meaning in section 103;

"management charge" means a payment or remuneration, 
however described, for a management or administrative 
service;

"manufacturing" means the substantial transformation o f  
tangible movable property, but does not include construction,
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installation, assembly, transportation, power generation , or the 
provision of public utility services;

"member", in relation to a company, means a shareholder or 
other holder of an equity interest in the company;

"membership interest", in relation to a com pany, in clud es a 
share;

"Minister" means the Minister of Finance;

"minor" means an individual who is under 18 years o f  age at 
the end of the year of assessment;

"natural resource payment" means a payment for m inerals or 
a living or non-living resource of the land, or a paym ent 
calculated in whole or in part by reference to the quantity or 
value of minerals or living or non-living resource taken from  
the land;

"non-resident" means a person who is not resident in L esotho; 

"nominated officer" has the meaning in section 211;

"paid" includes credited;

"payment" includes an amount payable, the transfer o f  property  
and any other means of conferring value or b en efit on a 
person;

"permanent resident" means a resident individual w ho has been  
present in Lesotho for a period or periods in total o f  seven  
years or more;

"person" includes a partnership, a company, a govern m en t, a  
political subdivision of a government, and a public
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international organisation;

"property income" has the meaning in section 20;

"public international organisation" means an organisation listed  
in the First Schedule to this Order;

"royalty" means a payment for -

(a) the use of, or the right to use, a copyright, 
patent, design or model, plan, secret formula or 
process, trademark, or other like property or 
right; or

(b) the use of, or the right to use, industrial, 
commercial, or scientific equipment; or

(c) the supply o f know-how; or

(d) the use of, or right to use, a cinematographic 
film, video tape, sound recording, and any other 
like medium; or

(e) the supply o f assistance ancillary to the matters 
referred to in paragraphs (a) to (d); or

(f) a total or partial forbearance with respect to a 
matter referred to in paragraphs (a) to (e);

"standard rate o f  tax" means a rate o f  25%;

"superannuation fund" means a pension, provident, benefit, or 
retirement annuity fund, and group life  assurance;

"taxpayer" means a person subject to a tax imposed 
by this Order;
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"technical services contract" m eans a contract under  
which accounting, auditing, econ om ic , f in a n c ia l, 
legal, management, engineering, arch itectura l, 
surveying, or other similar professional se r v ic e  is  
performed;

"Tribunal" means the Adm inistrative T ribunal for  T ax  Appeals 
established by section 203;

"trust" includes the estate o f  a deceased  p erso n , but does not 
include a grantor trust or qualified b en efic ia ry  trust described 
in section 80;

"trustee" includes -

(a) an executor, adm inistrator, tutor, or curator; and

(b) a liquidator or jud icia l m anager; and

(c) a person having or taking on the adm inistration  
or control o f  property subject to a trust; and

(d) a person acting in a fiduciary  cap acity ; and

(e) a person having the p o sse s s io n , con tro l, or 
management o f  the property o f  a person  under 
a legal disability;

"underlying ownership or control", in rela tion  to  a com pany, 
means ownership interests held, or con tro l e x e r c ise d , directly 
or indirectly through interposed entities;

"withholding agent" means a person required  to  w ith h old  tax 
under Part VII of Chapter IV;

"year of assessment" means the period o f  12 m on th s end ing on
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31 March or, in the case o f a company, such other period as 
the Commissioner may allow under section 49.

(2) In interpreting this Order, regard should be had to the 
Explanatory Memorandum accompanying the Order.
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Chapter II

INCOME TAX

Part I: Tax Im posed

Income Tax Imposed

4. (1) Income tax is hereby im p osed  on every individual,
trustee, company, and non-resident w ho has chargeab le income for the 
year of assessment.

(2) The income tax payable is calcu lated  by applying the 
relevant rates o f tax to the chargeable in com e and subtracting any 
allowable tax credits.

(3) With respect to the chargeable in com e o f  a nonresident 
partnership, subsection (1) applies to the partners, rather than the 
partnership.

Part II: Treatment o f  P ersons as R esidents 

Resident Individual

5. (1) Subject to subsections (2) and (3 ), an individual is a
resident individual for the entire year o f  assessm en t i f  that individual -

(a) has a normal p lace  o f  abode in Lesotho and is 
present in L esotho for part o f  the year of 
assessment; or

(b) is present in L esotho on m ore than 182 days in 
any consecutive period o f  tw e lv e  months which 
includes all or part o f  the year o f  assessment; of
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(c) is an official o f the Lesotho Government posted 
overseas during the year o f  assessment; or

(d) is otherwise a resident o f  Lesotho.

(2) An individual who was not a resident in the preceding 
year o f assessment shall not be treated as a resident during the period 
preceding the day the individual was first present in Lesotho during the
year o f assessment.

(3) An individual who is not a resident in the following year 
o f assessment shall not be treated as a resident for the period following the 
last day on which the individual was present in Lesotho during the year 
of assessment if  during that period the individual had a closer connection 
to a foreign country than to Lesotho.

Resident Company

6. (1) A company is a resident company if  it -

(a) is incorporated or formed under the laws o f  
Lesotho; or

(b) has its management and control in Lesotho; or

(c) undertakes the majority o f  its operations in 
Lesotho.

(2) A branch in Lesotho o f a non-resident company is 
treated as a separate person which is a resident company.

Resident Partnership

7. A partnership is a resident partnership for a year o f  assessment 
if  at any time during that year a partner was a resident o f  Lesotho.
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Resident Fund

g A superannuation fund is a resid en t fund i f  it -

(a) is organised in L eso th o  and operated for the 
principal purpose o f  p rovid in g  superannuation 
benefits to resident ind iv iduals; and

(b) has its m anagem ent and control in Lesotho. 

Part III: Rates o f  In com e Tax

Rate of Income Tax fo r  Resident In d iv idu a ls

9. (1) The rates prescribed in the S econ d  Schedule apply to the
chargeable income o f a resident individual.

(2) The chargeable property in c o m e  o f  a resident minor is 
subject to tax at the rate prescribed in the Fourth  Schedule.

(3) The tax rate on the portion  o f  the chargeable income of 
an expatriate taxpayer which represents com p en sation  for services under 
an aid project is limited to the standard rate o f  tax.

(4) In this section, "aid project" m eans a project financed 
by a foreign government or a public international organisation through a 
grant or loan.

(5) Subsection (3) does not app ly  w h ere  the compensation 
is paid by a person (other than a fore ign  governm ent or public 

international organisation) w hose in com e from  th e project is exem pt from 
tax.
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Rate o f  Income Tax fo r  Resident Companies

10. (1) The chargeable income o f a resident company is subject
to tax at the rates prescribed in the Third Schedule.

(2) The special rate for manufacturing income applies to 
chargeable incom e which is Lesotho-source and is derived from  
manufacturing but does not apply to a Lesotho branch o f  a non-resident 
company.

Rate o f  Income Tax fo r  Trustees

11. (1) Subject to subsection (2), the chargeable trust incom e
o f a trustee is subject to tax at the rate prescribed in the Fourth Schedule.

(2) The chargeable trust income o f a trustee o f  the estate o f  
a deceased taxpayer who, at the date o f  death, was a resident individual, 
is subject to tax at the rates specified in the Second Schedule for -

(a) the year o f assessment in which death occurred; 
and

(b) the following year o f  assessment.

Rate o f  Income Tax fo r  Non-Residents

12. The chargeable income o f a non-resident taxpayer is subject to 
tax at the standard rate o f  tax.

Part TV: Income Tax Base

Division I: Chargeable Income 
Chargeable Income

13. (1) Subject to this Chapter, the chargeable incom e o f  a 
taxpayer for a year o f  assessment is determined by subtracting from the
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gross income of the taxpayer any deduction  a llo w e d  under this Order.

(2) Subject to section 109, w h ere  the taxpayer is a non­
resident, no deduction is allowed in determ ining the am ount of income 
subject to withholding tax under section  107 or  108 .

Chargeable Property Income o f  M in ors

14. The chargeable property in co m e o f  a resident minor is the 
property income included in gross in com e, reduced  by the deductions 
allowed under Division IV o f  Part IV  w hich  rela te to  the production of 
that income and reduced by a personal deduction  o f  M l , 000.

Chargeable Trust Income

15. The chargeable trust in com e o f  a trustee is  determined under 
Part VII.

Minimum Chargeable Income

16. (1) If the chargeable in com e o f  a resid en t individual under 
section 13 is less than the minimum chargeab le in c o m e  under this section, 
then the chargeable income is the m inim um  ch argeab le  incom e.

(2) The minimum chargeable in c o m e  is  the sum of the 
following amounts for the year o f  assessm en t -

(a) the air travel am ount m ultip lied  by the factor 
specified in the F ifth  S ch ed u le; and

(b) the electricity am ount m ultip lied  by the factor 
specified in the F ifth  S ch ed u le; and

(c) the principal-residence am ount multiplied by th£ 
factor specified  in the F ifth  Schedule; and
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(d) the schooling amount multiplied by the factor 
specified in the Fifth Schedule; and

(e) the secondary home amount multiplied by the 
factor specified in the Fifth Schedule; and

(f) the vehicle amount multiplied by the factor 
specified in the Fifth Schedule,

less any incom e derived during the year o f  assessment which is not 
included in gross income.

(3) N o deductions are allowed in determining minimum  
chargeable income.

(4) This section does not apply -

(a) to a person whose gross income for the year o f  
assessment (other than income subject to a final 
withholding tax) consists exclusively o f  
employment or pension income;

(b) to a person in receipt o f  employment or services 
income that is exempt under section 22 or under 
an agreement referred to in section 112.

(5) In the case o f a husband and w ife, if  neither spouse is 
described in subsection (4), this section applies to the spouse w hose 
chargeable incom e under section 13 is the greater.

(6) In this section, subject to subsection (7),

"air travel amount" means the total cost o f  air or sea travel by 
the taxpayer, the taxpayer’s spouse, and the taxpayer’s minor 
children, with the exception o f  travel on an em ployer’s 
business;
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"electricity amount" means the v a lu e  o f  electricity  consumed 
in the taxpayer’s principal resid en ce  and secondary home;

"principal-residence amount" m eans -

(a) where the principal resid en ce  is  owned by the 
taxpayer or the taxp ayer’s sp ouse, the greater of 
the adjusted cost b ase  o f  the residence or the 
value o f  that resid en ce  for purposes o f property 
rates; or

(b) in cases not described  in paragraph (a), 8 times 
the greater o f  the actual annual rental or the 
annual fair m arket rental;

"schooling amount" means the tu ition  and related fees incurred 
in respect o f the taxpayer’s m inor ch ildren;

"secondary home amount" m eans the am ount, determined 
under the same principles as the principa l residence amount, 
with respect to a residence or resid en ces, other than the 
principal residence, available for  u se  b y  the taxpayer, the 
taxpayer’s spouse, or the taxpayer’s m inor children;

"vehicle amount" means the va lu e  (determ ined  in accordance 
with tables specified by the C o m m ission er) o f  a motor vehicle 
or vehicles owned or used by the taxpayer, the taxpayer’s 
spouse, or the taxpayer’s m inor ch ild ren , other than a vehicle 
that is not available to any ex ten t fo r  person a l use.

(7) An amount described in su b section  (6) is taken into 
account for purposes of this section on ly  i f  it e x c e e d s  the relevant amount 
specified in the Fifth Schedule.
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Division II: Gross Income
Gross Income

17. (1) Subject to subsections (2) and (3), the gross incom e o f
a taxpayer for a year o f assessment is the sum o f -

(a) employment income; and
(b) business income; and
(c) property income; and
(d) any other income or gain,

but does not include amounts exempt from income tax.

(2) The gross income o f a resident taxpayer includes incom e 
from all geographical sources.

(3) The gross income o f a non-resident taxpayer includes 
only Lesotho-source income.

Employment Income

18. (1) Employment income means a payment or benefit arising
from an employment, but does not include -

(a) a benefit included in the fringe benefits taxable 
amount o f  the taxpayer’s employer under section  
117 and in respect o f  which fringe benefits tax 
is payable; and

(b) an exempt fringe benefit under section 118; and

(c) the reimbursement o f  expenditure incurred by an 
em ployee on behalf o f  the employer for which  
the employer would be entitled to a deduction 
under Division IV if  incurred directly; and
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(d) passage granted to an em ployee at the 
com m encem ent or term ination  o f  employment,

(2) Where a benefit included in em p loym en t income would 
be subject to tax under Chapter III but for the em p lo y er  being exempt, the 
value of the benefit to the em ployee is  determ ined  according to the 
valuation rules in Chapter III.

Business Income

19. (1) Business incom e m eans the p rofits  or gains arising from 
a business.

(2) For the purposes o f  this sectio n , business income
includes -

(a) gains on the d isposal o f  business assets or on 
the satisfaction o f  b u sin ess debts, whether or not 
the asset or debt w as on capital or revenue 
account; and

(b) a paym ent received  as consideration for 
accepting a restriction  on  the capacity to carry 
on business.

Property Income

20. Property income includes d iv id en d s, in terest, natural resource 
payments, rent, royalties, and gains on the d isp osa l o f  investm ent assets, 
but does not include income which is b u siness or em p loym en t income.

Division III: E xem ption s  
Public International Organisations

21. A public international organisation is  ex em p t from  income and
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fringe benefits tax.

Diplomatic and Similar Privileges

22. The following amounts are exempt from incom e tax -

(a) the official employment income o f  an individual 
who is not a citizen or permanent resident o f  
Lesotho and who is a diplomatic officer, 
consular officer, administrative or technical 
employee o f a diplomatic mission or consulate, 
consular employee, member o f  the service staff 
o f  a diplomatic mission or consular post, or a 
private servant o f a member o f  a diplomatic 
mission;

(b) the official employment income o f  a person in 
the public service o f  the government o f  a 
foreign country where -

(i) the person is resident in Lesotho solely  
for the purposes o f  performing the duties 
o f his or her office; and

(ii) the income is payable from the public 
funds o f  that country; and

(iii) the income is subject to incom e tax in 
that country;

(c) foreign-source income derived by a person 
w hose employment income is exempt under 
paragraph (a) or (b) or by a member o f  the 
family o f such person.
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Foreign Service Allowance

23. A foreign serv ice  a llo w a n c e  p a id  to  a  p e r so n  serving in a 
Lesotho foreign m ission  is  ex em p t fro m  in c o m e  ta x  to  th e  extent declared 
by the Minister by n otice  in the G a z e tte .

Property Income o f  Expatriate Taxpayers

24. The property in co m e  d er iv ed  -

(a) from  a fo r e ig n  s o u r c e ;  o r

(b) from  th e  d is p o s a l o f  an  investm ent asset 
gen era tin g  fo r e ig n - s o u r c e  in c o m e ,

by an expatriate taxpayer is  e x em p t fro m  in c o m e  ta x .

Exempt Organisations

25. (1) T he in co m e o f  an o r g a n is a t io n  w h ic h  is  -

(a) re lig io u s  o r  c h a r ita b le ;  o r

(b) an am ateu r sp o r t in g  a s s o c ia t io n ;  or

(c) a trade u n io n  o r  s im ila r  o r g a n isa tio n ,

is exem pt from incom e tax.

(2) Subsection (1 ) a p p lie s  to  an  o r g a n is a t io n  on ly  i f '

(a)
(ji i

it has o b ta in e d  a  w r it te n  ru lin g  fronl pt 
C o m m iss io n e r  f in d in g  th a t it  is  an exe 

organ isa tion ; and

(b) none o f  its  in c o m e  o r  a s s e t s  c o n fer s , ° r
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confer, a private benefit on any person.

(3) Subsection (1) does not apply to property incom e or to 
business income that is not related to the function constituting the basis for 
the organisation’s exemption.

W ar P en sion s

26. War pensions and gratuities paid by the Lesotho Government 
in respect o f  persons who retired before the date o f  enactment o f  this 
Order are exempt from income tax.

In terest

27. (1) The first M500 o f interest derived from one savings 
account by a resident individual who is not a minor is exem pt from  
income tax.

(2) Subsection (1) applies only if  the account -

(a) has been nominated by the individual as the one 
to which the exemption applies; and

(b) bears the individual’s taxpayer identification 
number; and

(c) is with a financial institution resident in 
Lesotho, which is licensed under the Financial 
Institutions Act 1973.

Scholarships

28. A scholarship payable in respect o f  tuition or fees for full-tim e 
instruction at an educational institution is exempt from incom e tax.
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Farming

29. (1) The incom e derived by a resident individual from 
farming carried on in Lesotho is exem pt from  in co m e tax.

(2) In this section, "farming" m eans primary farming 
operations, whether pastoral or agricultural.

Maintenance and Child Support

30. Maintenance or child support paym ents received are exempt 
from income tax.

Gifts

31. (1) Subject to this section , the v a lu e  o f  property acquired by 
gift, bequest, devise, or inheritance is exem p t from  in com e tax.

(2) Subsection (1) d o es  not app ly  to the income from 
property referred to in subsection (1 ), or to the extent that the gift, 
bequest, devise, or inheritance is itse lf  in com e.

(3) Subsection (1) does not app ly  to an amount transferred 
by, or for, an employer to, or for the b en efit o f , an em ployee; and such 
amount is treated as employment incom e.

Exemption Under Other Laws

32. Income exempted from in com e tax under any other law of 
Lesotho is exempt from incom e tax under this O rder.

Division IV: D edu ction s

Expenses o f  Deriving Income

33. (1) Subject to this D iv is io n , a ded u ction  is  allowed for any
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expense or loss (including a depreciation or amortisation expense, or other 
expense or loss specifically provided for in this D ivision), but only to the 
extent incurred by the taxpayer during the year o f  assessment in the 
production o f income subject to tax.

(2) Subsection (1) applies to a taxpayer who is an em ployee  
only to the extent prescribed in regulations.

(3) N o deduction is allowed under subsection (1) for -

(a) any expense or loss to the extent it is o f  a 
personal nature; or

(b) income tax; or

(c) subject to section 40, expenses o f  acquiring, 
producing, or improving property or for other 
expenses chargeable to capital account, 
including indirect expenses such as depreciation, 
interest, or taxes incurred during the 
construction period; or

(d) the cost o f a gift made directly or indirectly to 
an individual if  the gift is excludable from the 
individual’s gross income; or

(e) a fine or similar penalty paid to a government 
for breach o f any law; or

(f) an insurance premium 
paid to a non-resident 
insurer in respect o f  
an asset or risk 
located in Lesotho.

(4) In this section, expenses o f  a personal nature include -
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(a) the cost o f  com m u tin g  b etw een  a taxpayer’s 
residence and w ork; or

(b) the cost o f  c loth ing  w orn to w ork, except for 
clothing that is  not su itab le for wearing outside 
o f work; or

(c) the cost o f  caring for dependents; or

(d) the cost o f  education lead ing to a degree or 
diploma.

Compensation Expense

34. Compensation which otherw ise sa tisfies  section 33 is not 
deductible to the extent to which it exceed s a reasonab le amount.

Limitation on Entertainment E xpenses

35. (1) Only 50% o f  otherw ise a llo w a b le  deductions for
expenses (including depreciation expenses) o f  entertainm ent or meals is 
allowed.

(2) Subsection (1) does not apply  w here the cost of 
providing the entertainment or meal is subject to fr in ge benefits tax oris 
an exempt fringe benefit under section 123(3).

Interest Deduction

36. (1) Subject to subsection (2 ), a taxpayer is entitled to a
deduction for interest incurred on a borrow ing used by the taxpayer in the 
production of income subject to tax.

(2) Where a resident com pany not principally  engaged in a 
money-lending business has a debt-to-equity ratio in ex ce ss  o f  3 to 1, the 
Commissioner may disallow a deduction for the in terest paid on that part 
o f the debt in excess o f  the 3 to 1 ratio.



53

Income Tax Order, 1993

B ad  D ebts

37. A deduction is allowed for a bad debt incurred on revenue 
account in a business giving rise to income subject to tax when the debt 
is written o ff in the taxpayer’s accounts.

A n n u ities P a id  to  F orm er E m ployees

38. (1) A deduction is allowed for an annuity paid to a former 
employee o f the taxpayer or to a dependent o f a former em ployee to the 
extent prescribed by regulation.

(2) Subsection (1) only applies where the former em ployee  
worked in a business o f  the taxpayer the income from which was subject 
to income tax in Lesotho.

(3) If the former employee worked in a manufacturing 
business o f a company, the deduction under subsection (1) may only be 
applied against the company’s manufacturing income.

Approved Training Expenditure

39. (1) A taxpayer carrying on business in Lesotho is allowed
to deduct 125% o f expenditure incurred for training or tertiary education 
of a citizen o f  Lesotho who is employed by the taxpayer in a business the 
income from which is subject to tax in Lesotho.

(2) Subsection (1) applies only to expenditure approved by 
the Commissioner on the basis o f  guidelines to be published by the 
Commissioner.

Research and Experimental Costs

40. (1) A deduction is allowed for research and development
expenditure incurred in the production o f  incom e subject to tax.
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(2) No deduction is allow ed under subsection (1) for the 
acquisition of a depreciable asset or land.

(3) This section does not apply to an expense for 
ascertaining the existence, location, extent, or quality o f  a natural deposit,

Depreciation o f Premises and Equipm ent

41. (1) A deduction is allowed for depreciation o f  a taxpayer’s
depreciable assets, other than an asset to w hich section  42(2) applies.

(2) Depreciable assets are c lassified  into four groups with 
depreciation rates set out in the Sixth Schedule.

(3) Where an election under subsection  (5) is not made, the 
depreciation allowed for each asset is -

A  x B x C/D

where -

A is the relevant depreciation rate specified  in subsection (2);
and

B is the adjusted cost base o f  the asset; and
C is the number o f days in the year o f  assessm ent during which

the asset was used in the production o f  in com e subject to 
tax; and

D is the number o f days in the year o f  assessm ent.

(4) Where a depreciable asset to w hich  subsection (3) 
applies is only partly used for the purpose o f  producing incom e subject 
to tax, only so much o f the deduction allow ed under subsection (3) as 
relates to that use is allowed as a deduction.

(5) If the taxpayer so elects, the assets in groups 1, 2, 
and 3 in the Sixth Schedule are placed into separate p oo ls  for each 
group, and the depreciation deduction for each p oo l is determined
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under subsections (6) through (11).

(6) An election under subsection (5) -

(a) applies only to assets wholly used in the 
production o f  income subject to tax; and

(b) applies to all such assets acquired during the 
year o f assessment for which the election is 
made and subsequently; and

(c) must be made by the due date for the return o f  
income for such year; and

(d) is irrevocable.

(7) The depreciation deduction for each pool is calculated 
by applying the rate o f  depreciation specified in subsection (2) against 
the balance o f  the pool at the end o f the year o f assessment.

(8) The balance o f the pool at the end o f  the year o f  
assessment is the total o f -

(a) the balance o f the pool at 
the end o f  the preceding 
year o f  assessment after 
allowing for the deduction 
under subsection (7) for the 
preceding year of 
assessment; and

(b) half the cost o f assets added to the pool in the 
preceding year o f assessment; and

(c) half the cost o f assets added to the pool in the 
current year o f assessment,
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reduced, but not below zero, by the consideration received  from the 
disposal of assets in the pool during the year o f  assessm ent.

(9) Where the consideration received  from  the disposal 
during a year of assessment o f  assets in a poo l exceed s the balance of 
the pool at the end o f the year o f  assessm ent d isregarding those 
amounts, the excess is included in gross incom e.

(10) If -

(a) the balance o f  the p ool at the end o f  the year 
of assessment, after a llow ing  for the deduction 
under subsection (7 ), is le ss  than M500; and

(b) no assets have been added to the pool in the 
current year o f  assessm ent,

a deduction is allowed for the amount o f  the balance.

(11) Where all the assets in a pool are disposed of, a 
deduction is allowed for the balance o f  the pool at the end o f  the year 
of assessment.

(12) Where a taxpayer has incurred costs in more than one 
year o f assessment for a depreciable asset, depreciation is  calculated as 
if the costs incurred in different years o f  assessm ent w ere for different 
assets.

(13) Where an industrial building is bought or sold 
together with land, the Commissioner w ill apportion the total 
consideration reasonably to arrive at a separate va lue o f  the building.

Repairs, Spare Parts, and Minor Capital E qu ipm ent

42. (1) A deduction is allowed for expenditure (other than
expenditure o f a capital nature) incurred on repairs to assets used in the
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production o f  incom e subject to tax.

(2) A deduction is allowed for the cost o f  acquiring a  
depreciable asset with a cost o f less than M50.

M in era l E xtraction

43. The cost o f  mineral extraction expenditures incurred in the 
production o f income subject to tax, in the nature o f  exploration, 
drilling, development or the acquisition o f  rights, is recovered as i f  it 
were incurred for a depreciable asset in group 3 in the Sixth Schedule.

A m ortisa tion  o f  In tangib le A ssets

44. (1) An amortisation deduction is allowed for the cost o f  
an intangible asset (other than an asset referred to in section 45) having 
an ascertainable useful life and used for the production o f  incom e 
subject to tax.

(2) Except as otherwise provided in regulations, the 
deduction under subsection (1) is calculated on a straight-line basis over 
the life o f  the asset.

Start-up C osts

45. An amortisation deduction is allowed for expenditures 
incurred in starting up a business to produce income subject to tax as if  
it were incurred for a depreciable asset in group 2 in the Sixth 
Schedule.

A pportion m en t o f  D edu ction s

46. (1) A deduction relating to more than one class o f  
income must be reasonably apportioned among the classes o f  incom e to 
which it relates.
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(2) Where a resident individual taxpayer derives more 
than one class o f income, the deduction allow ed  under section 73 is 
allocated ratably to each class o f  incom e.

Losses Carried Forward

47. (1) Where business incom e o f  an individual taxpayer is
exceeded by deductions relating to that incom e, the lo ss  (being the 
amount of the excess) -

(a) may not be deducted against other income of 
the taxpayer but shall b e  carried forward; and

(b) may be deducted in determ ining the 
chargeable business in com e in subsequent 
years o f  assessm ent.

(2) Where property incom e o f  an individual taxpayer is 
exceeded by deductions relating to that incom e, the lo ss  (being the 
amount of the excess) -

(a) may not be deducted against other income of 
the taxpayer but shall be earn ed  forward; and

(b) may be deducted in determ ining chargeable 
property incom e in subsequent years o f  
assessment.

(3) Subject to subsection (4 ), w here the taxpayer is a 
company, the excess o f the deductions allow ed over the taxpayer’s 
gross income shall be carried forward and may be deducted in 
determining chargeable income in subsequent years o f  assessm ent.

(4) Where manufacturing incom e o f  a resident company 
is exceeded by the deductions relating to that in com e, the loss (being 
the amount o f  the excess) -

(a) may not be deducted against other incom e of 
the company but shall b e  carried forward; and
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(b) may be deducted in determining the 
chargeable manufacturing income in 
subsequent years of assessment.

(5) Subsections (1), (2), and (3) apply separately to 
Lesotho-source income and foreign-source income of a resident 
taxpayer.

Losses on Disposal o f  Business Assets

48. A loss arising from the disposal of a business asset, whether
or not the asset was on capital or revenue account, is allowed as a 
deduction.

Division V: Tax Accounting Rules 

Substituted Accounting Period fo r  Tax Purposes

49. The Commissioner may, on written application by a 
company, grant permission to the company to use a twelve-month 
period other than the twelve-month period ending on 31 March as the 
year o f assessment for the purposes of this Order upon the company 
showing a compelling need, subject to any conditions prescribed by the 
Commissioner.

Method o f  Accounting

50. (1) A taxpayer’s method of accounting must clearly 
reflect the taxpayer’s income.

(2) A taxpayer may account for tax purposes on a cash or 
accrual basis, except that where the taxpayer’s gross income for a year 
of assessment exceeds M150,000, the taxpayer must account on an 
accrual basis in all succeeding years of assessment.

(3) In the case of an individual or trustee, the
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requirement to account on an accrual basis ap p lies on ly  to business 
income.

(4) Except for a change from  the cash  basis to the 
accrual basis required under subsection (2 ), a taxpayer may only 
change its method o f accounting with the prior w ritten permission of 
the Commissioner.

(5) If the taxpayer’s m ethod o f  accounting  is changed, 
adjustments to items o f incom e, deduction, or credit, or to other items 
must be made so that no item is om itted and no item  is included more 
than once.

(6) The method o f  accounting for the incom e o f an 
insurance business is prescribed in the regulations.

Cash-Basis Accounting

51. A cash-basis taxpayer must take in co m e into  account when 
received or made available and must take deductions into account when 
paid.

Accrual-Basis Accounting

52. (1) An accrual-basis taxpayer m ust take incom e and 
deductions into account when payable.

(2) Subject to this Order, an am ount is  payable to the 
taxpayer when the taxpayer becom es entitled to rece iv e  it, even if the 
time for discharge o f the entitlement is postponed or the entitlement is 
payable by instalments.

(3) Subject to this Order, an am ount w ill be treated as 
payable by the taxpayer when all the events that determ ine liability 
have occurred and the amount o f  the liability  can b e  determined with 
reasonable accuracy, but not before econ om ic perform ance with respect 
to the amount occurs.
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(4) For purposes o f  subsection (3), economic 
performance -

(a) with respect to the acquisition o f services or 
property occurs at the time the services or 
property are provided; or

(b) with respect to the use o f property occurs at 
the time the property is used; or

(c) in any other case occurs at the time the 
taxpayer makes payment in satisfaction o f  the 
liability.

Claim o f  R igh t

53. (1) Where a cash-basis taxpayer includes in gross incom e
an amount which the taxpayer is not entitled to receive or claims a 
deduction for an amount the taxpayer is not obligated to pay, the 
calculation o f  chargeable income shall be adjusted for the year o f  
assessment in which the taxpayer refunds the amount received or 
receives back the amount paid.

(2) An accrual-basis taxpayer shall include an amount in 
gross incom e or claim a deduction even if  not legally entitled to receive  
the amount or liable to pay the deduction, if  the taxpayer claims to be 
legally entitled to receive the amount or to be legally obliged to pay the 
deduction.

(3) Where an accrual-basis taxpayer includes an amount 
in income or claims a deduction under subsection (2), the calculation o f  
chargeable incom e shall be adjusted for the year o f  assessment in which  
the taxpayer ceases to claim the right to receive the amount or the 
obligation to pay the amount.



62

Income Tax Order, 1993

Prepayments

54. An otherwise allow able deduction  for  an exp en se which is 
not of a capital nature and which relates to a serv ic e  or other benefit 
that extends beyond three months after the end o f  the year o f  
assessment is allowed proportionately over the years o f  assessment to 
which the service or other benefit relates.

Long-Term Contracts

55. (1) Income and deductions relating to a long-term  
contract are taken into account on the basis o f  the percentage of the 
contract completed during the year o f  assessm en t.

(2) The percentage o f  com p letion  is  determined by 
comparing costs allocated to the contract and incurred before the end of 
the year of assessment with the estim ated total contract costs.

(3) Where, in the year o f  assessm en t in which a long­
term contract is completed, it is determ ined that the contract has made 
an overall loss, the Com m issioner m ay a llo w  the lo ss  to be carried 
back to the preceding year o f  assessm ent and applied  against income 
included in gross income under subsection (1) for that year.

(4) A carry-back o f  an overall lo ss  under subsection (3) 
may only be allowed where the C om m issioner is  satisfied  that the 
taxpayer is unable to carry the loss forward under section  47 or obtain 
the benefit of the loss for tax purposes in another jurisdiction.

(5) In this section,

"long-term contract" m eans a contract for  
manufacture, installation, or construction , or, in 
relation to each, the perform ance o f  related  
services, which is not com pleted  w ith in  the year 
of assessment in which w ork under the contract
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commenced;

"overall loss", in relation to a long term contract, 
occurs where the deductions which would 
otherwise be allowed under this Order in respect 
o f  expenses incurred under the contract exceed the 
gross income arising under the contract, and the 
amount o f  the excess is the amount o f  the overall 
loss.

Trading S tock

56. (1) A taxpayer who maintains stocks o f  goods in process 
or o f  finished goods must, if  necessary to clearly reflect incom e, 
establish and maintain inventories o f such stocks.

(2) The deduction for the cost o f  goods sold is 
determined by adding to the opening trading stock the cost o f  goods 
acquired during the year, and subtracting the closing trading stock.

(3) A cash-basis taxpayer may calculate the cost base o f  
trading stock on the prime-cost or absorption-cost method, and an 
accrual-basis taxpayer must calculate the cost base o f  trading stock on 
the absorption-cost method.

(4) The value o f trading stock on hand at the end o f  the 
year o f  assessm ent is the lower o f  its cost base or market value at that 
date.

(5) Where particular items o f trading stock are not 
readily identifiable, a taxpayer may account for the trading stock on the 
first-in-first-out method, or the average-cost method.

Annuities and Debt Obligations with Discount

57. (1) The discount or premium on a debt obligation is 
taken into account as it accrues.



64

Income Tax Order, 1993

(2) The incom e from an annuity is  taxed on the same 
basis as a debt obligation with discount.

Foreign Currency Gains and Losses

58. (1) Foreign currency gains and lo sse s  o f  an accrual-basis
taxpayer are taken into account on the last day o f  each  year o f  
assessment.

(2) Foreign currency gains and lo sse s  are treated as 
interest income and expense, respectively.

Division VI: Gains and L osses on D isposal o f  Assets

Gains and Losses on Disposal o f  A ssets

59. (1) Subject to this Order, the gain  or lo ss  on the disposal
of a business asset or an investment asset is taken into account in 
determining chargeable income.

(2) The gain from the d isposal o f  an asset is the excess 
of the consideration received over the adjusted co st base o f  the asset.

(3) The loss from the d isposal o f  an asset is the excess of 
the adjusted cost base over the consideration received .

(4) No loss is taken into account on the disposal of an 
asset directly or indirectly to an associate o f  the taxpayer.

(5) No gain or loss on d isposal o f  a depreciable asset in 
relation to which an election under section 41 has been  m ade is taken 
into account otherwise than under that section .

(6) The gain or loss on d isposal o f  an asset that is not a 
business or investment asset is not taken into accou n t in determining 
chargeable income.
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C ost B ase

60. (1) The cost base o f an asset is the asset’s tax cost.

(2) Subject to this Order and to any regulations made 
under this section, the tax cost o f an asset is determined under the 
principles o f  this section.

(3) The tax cost o f an asset purchased, produced, or 
constructed by the taxpayer is the amount paid or incurred by the 
taxpayer, including amounts described in section 33(3)(c) and the 
market value o f  any consideration in kind given for the asset.

(4) Subject to subsection (5), the tax cost o f  an asset 
acquired in a non-arm’s length transaction is the fair market value o f  
the asset at the date o f  acquisition.

(5) The tax cost o f an asset acquired by gift is the greater 
o f the adjusted cost base o f the transferor or the fair market value o f  
the asset at the date o f  acquisition.

(6) The tax cost o f an asset acquired in a transaction in 
which a gain is not taken into account is the adjusted cost base o f  the 
asset given in exchange, or the adjusted cost base o f  the transferor, as 
the case may be.

(7) Where a part o f an asset is disposed of, the adjusted 
cost base o f  the asset is apportioned between the part o f  the asset 
retained and the part disposed o f in accordance with their market values 
at the time o f  acquisition.

(8) The tax cost o f an asset acquired before 1 April 1993 
is the greater o f  the fair market value or the adjusted cost base o f  the 
asset at that date indexed for inflation as prescribed by regulations.
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(9) Subsection (8) does not apply  to an asset, the gain or 
loss on disposal o f which would be recognised  for tax purposes under 
the Income Tax Act 1981.

(10) Where the asset is an investm ent asset being an 
interest in immovable property w hich has been  held  by the taxpayer for 
more than 12 months, the adjusted cost base o f  the asset is  indexed for 
inflation as prescribed by regulations.

Consideration Received

61. (1) The consideration received  on d isposal o f  an asset 
includes the market value o f  any consideration in kind.

(2) Subject to subsection (3 ), w here the asset is disposed 
of in a non-arm’s length transaction, the d isp oser is  treated as having 
received consideration equal to the fair m arket va lu e  o f  the asset at the 
date of disposal.

(3) Where the asset is d isposed  o f  by g ift , the disposer is 
treated as having received consideration equal to the greater o f  the 
adjusted cost base o f  the disposer or the fair m arket va lu e o f  the asset 
at the date o f disposal.

(4) Where a part o f  an asset is  d isp osed  o f , the 
consideration received is apportioned betw een  the part o f  the asset 
disposed o f and the part retained in accordance w ith  their market values 
at the time o f acquisition.

Losses on Disposal o f  Investm ent A ssets

62. (1) A deduction for losses on the d isposal o f  investment 
assets is allowed only to the extent o f  gains on the d isposal o f  
investment assets.

(2) A loss disallowed by reason o f  subsection  (1) for the
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year o f  assessment is treated as incurred in the following year.

(3) Sections 60(8) and (10) do not apply in calculating 
the amount o f  a loss on disposal o f an investment asset.

Nonrecognition o f  Gain or Loss

63. (1) N o gain or loss is taken into account in determining 
chargeable incom e on -

(a) a transfer o f assets between spouses; or

(b) a transfer o f assets between former spouses as 
part o f a divorce settlement; or

(c) an involuntary conversion o f  an asset, where 
the proceeds are reinvested in an asset o f  a 
like kind.

(2) The tax cost o f  a replacement asset described in 
subsection ( l)(c )  is determined with reference to the adjusted cost base 
o f the replaced asset.

Division VII: Miscellaneous Rules fo r  Determining 
Chargeable Income

Income o f  Joint Owners

64. Income or deductions relating to jointly owned property are 
apportioned among the joint owners in proportion to their respective 
interests in the property.

Valuation

65. (1) Where the calculation o f  chargeable incom e involves 
a receipt, an outgoing, or any other amount in the form o f  property, 
services, or other benefit, its fair market value on the date taken into
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account for tax purposes is used in determ ining the chargeable income.

(2) The fair market value o f  property transferred to an 
employee or other provider o f  services is determ ined  without regard to 
any restriction on transfer.

Currency Conversion

66. (1) Chargeable incom e under this Order is calculated in 
Maloti.

(2) Where the calculation o f  ch argeab le incom e involves 
an amount in a currency other than M aloti, the am ount shall be 
converted at the exchange rate applying b etw een  the currency and 
Maloti on the date that the amount is paid, accrued, or otherwise taken 
into account for tax purposes.

(3) A taxpayer may use the average rate o f  exchange 
during the year o f assessment w here this m ethod d oes not substantially 
differ from the actual exchange rates.

(4) With the prior perm ission o f  the Com m issioner in 
writing, a taxpayer may keep books o f  account in a currency other than 
Maloti.

Indirect Payments and Benefits

67. (1) The income o f  a taxpayer in clud es -

(a) a payment that d irectly or indirectly benefits 
the taxpayer; and

(b) a payment dealt w ith as the taxpayer directs,

which would have been income o f  the taxpayer i f  the paym ent had been 
made directly to the taxpayer.
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(2) The deductions o f a taxpayer include a payment made 
on behalf o f  the taxpayer or as the taxpayer directs which would have 
been a deduction o f  the taxpayer if  the payment had been made directly 
by the taxpayer.

Finance L eases

68. (1) Where a lessor leases property to a lessee under a
finance lease, the transaction is treated as a purchase o f  the property by 
the lessee and a loan by the lessor to the lessee.

(2) A lease o f property is a "finance lease" if  -

(a) the lease term exceeds 75 % o f the effective  
life o f the property; or

(b) the lessee has an option to purchase the 
property for a fixed or determinable price at 
the expiration o f the lease; or

(c) the estimated residual value o f the property to 
the lessor at the expiration o f the lease term is 
less than 20% o f its fair market value at the 
commencement o f the lease.

(3) For the purposes o f subsection (2), the lease term 
includes options to renew.

(4) For the purposes o f subsection (2), the effective life  
of property, where that property is an asset included in a group o f  
assets in the Sixth Schedule, is determined as follows -

Group 1 - 5  years 
Group 2 - 7  years 
Group 3 - 15 years
Group 4 - 3 0  years.
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Exclusion o f  Doctrine o f  M utuality

69. (1) The doctrine o f  m utuality (w hereb y  a payment made 
as a contribution to a club, a mutual insurance com p an y, or other 
similar body is not treated as incom e) is not ap p licab le for the purposes 
of this Order.

(2) In the case o f  a social c lub , or other membership 
organisation which is operated prim arily to furnish goo d s or services to 
members, deductions attributable to furnishing g o o d s or services to 
members are allowed only to the extent o f  in co m e derived from 
members.

Compensation Receipts

70. Compensation received takes the character o f  the thing that 
is compensated.

Recouped Deductions

71. (1) Where a previously deducted expenditure, loss, or 
bad debt is recovered, the amount recovered  is  in co m e o f  the year of 
assessment in which it is recovered and takes the character o f  the 
income to which the deduction related.

(2) For the purposes o f  subsection  (1 ) , a deduction is 
considered recovered upon the occurrence o f  an ev en t inconsistent with 
the basis for the deduction.

Part V: Taxation o f  In d iv idu a ls  
Individual as Tax Unit

72. Subject to this Part, the chargeable in co m e o f  each spouse is 
determined separately.
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Abatements

73. (1) A resident individual who is unmarried, or who is 
married and w hose spouse’s gross income exceeds M 500 is entitled to a 
deduction o f  M 6,240.

(2) A resident individual who is married with a spouse 
whose gross income is M 500 or less is entitled to a deduction o f  
M 7,992.

(3) A surviving spouse is entitled to a deduction under 
subsection (2) until remarriage.

(4) Where an individual qualifies for a deduction under 
subsection (1) or (2) for a period which is less than 12 months, the 
deduction is allowed in the proportion which that period bears to 12 
months.

Income Splitting

74. (1) Where an individual taxpayer attempts to split incom e  
with a spouse, child, associate, or other person, whether -

(a) by a loan at a stated interest rate below the 
open market value; or

(b) by payment for services rendered either in 
excess o f the open market rate or where there 
is no economic need for the services;, or

(c) by assignment o f property subject to a 
condition; or

(d) by assignment o f the right to receive income; 
or
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(e) by the use o f  a partnership or trust; or

(f) by any other m eans,

the Commissioner may adjust the chargeable in co m e o f  the taxpayer 
and the other party to prevent the incom e sp litting.

(2) In determining w hether the taxpayer is seeking to 
split income through a partnership or trust, the C om m issioner must 
consider the value given by the other party to the partnership or trust.

Part VI: P artnersh ips

Principle o f  Taxation fo r  Partnerships

75. (1) The partners rather than the partnership are taxed, 
but the partnership is required to file  a partnership return o f  income.

(2) An election, notice, or statem ent required by this 
Order to be filed in relation to a partnership’s activ ities shall be filed 
by the partnership.

Calculation o f  Partnership Incom e or L oss

76. (1) Partnership incom e or lo ss  is  calcu lated  as if  the
partnership were a resident individual taxpayer, but disregarding the 
application o f section 27, 73, or 158(2), and the carry forward of a 
loss, deduction, or credit.

(2) A monetary lim it provided in this Order which is 
relevant to a partnership’s activities is taken into  account in calculating 
partnership income or loss.

Taxation o f  Partners

77. (1) The gross incom e o f  a resident partner includes the
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partner’s distributive share o f partnership income.

(2) The gross income o f a non-resident partner includes 
the partner’s distributive share o f the Lesotho-source partnership 
income.

(3) A resident partner is allowed a deduction for the 
partner’s distributive share o f a partnership loss.

(4) A non-resident partner is allowed a deduction for the 
partner’s distributive share o f a partnership loss but only to the extent 
that the activity giving rise to the loss would have given rise to 
Lesotho-source income if  a loss had not been incurred.

(5) Income, expenses, or losses derived or incurred by a 
partnership retain their character as to geographic source and type o f  
income, expense, or loss in the hands o f the partners.

(6) A partner’s distributive share o f partnership incom e 
or loss is equal to the partner’s percentage interest in the partnership.

(7) A partner’s distributive share o f partnership loss is 
allowed only to the extent o f  the adjusted cost base o f the partner’s 
interest in the partnership at the end o f the year o f assessment in which  
the loss occurred, and any excess o f such loss over such basis may be 
carried forward.

Formation, Reconstitution, or Dissolution o f  a Partnership

78. (1) An asset o f  a partner that is contributed to the
partnership is treated as if  it had been disposed o f to the partnership.

(2) N o gain or loss is recognised under subsection (1) 
where the partner’s interest in the partnership immediately after the 
contribution is 50% or greater.
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(3) Where there is a change in the constitution of a 
partnership, or a partnership is d isso lved , the partnership income or 
loss for the year o f assessment in w hich the even t occurs is calculated 
as if the assets of the partnership at the tim e o f  the even t were disposed 
of by the partnership -

(a) to the reconstituted partnership in the case of a 
change in constitution; or

(b) to the partners in the ca se  o f  dissolution.

(4) Subsection (3 )(a) does not app ly  w here there is a 
continuity of ownership o f  50% or m ore o f  the interests in the 
partnership during the one-year period end ing im m ed iately  after the 
change in the constitution o f  the partnership.

Determination o f  Adjusted Cost B ase o f  P a rtn er's  Interest

79. The adjusted cost base o f  a partner’s in terest in a partnership 
is the cost base -

(a) increased by the sum o f  the partner’s distributive 
share for the year o f  assessm en t and prior years of 
assessment o f  partnership in co m e  and income of the 
partnership exem pt from  tax under this Order; and

(b) decreased (but not b elo w  zero) by distributions by the 
partnership and by the sum  o f  the partner’s 
distributive share for the year o f  assessm ent and prior 
years o f  assessm ent o f  partnership losses and 
expenditures o f  the partnership not deductible in 
computing its chargeable in c o m e  and not properly 
chargeable to capital account.
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P art VII: Trusts
In terpreta tion  

80. In this Part,

"grantor" means a person who transfers property to, or 
confers a benefit on, a trust for no consideration or for a 
consideration less than its open market value;

"grantor trust" means a trust in relation to a whole or part o f  
which, the grantor has -

(a) the power to revoke or alter the trust so as to 
acquire a beneficial interest in the corpus or 
income; or

(b) a reversionary interest in either the corpus or 
income;

"qualified beneficiary trust" means -

(a) a trust in relation to which a person has a 
power solely exercisable by that person to vest 
the corpus or income in that person; or

(b) a trust whose sole beneficiary is an individual 
or an individual’s estate or appointees.

P rin cip les o f  Taxation  f o r  Trusts

81. (1) The income o f a trust is taxed to the trustee, or to the 
beneficiaries o f  the trust, as provided in this Part.

(2) A grantor trust or a qualified beneficiary trust is n,ot 
treated as an entity separate from the grantor or beneficiary, 
respectively.



76

Income Tax Order, 1993

(3) Trust incom e or loss is  calcu lated  as i f  the trust were 
a resident individual taxpayer, but d isregarding the application of 
section 27, 73, or 158(2).

(4) Any monetary lim its provided  in  this Order which are 
relevant to a trust’s activities must be taken into  account in calculating 
trust income or loss.

(5) Separate calculations o f  trust in co m e and loss shall be 
made for separate trusts regardless o f  w hether they have the same 
trustee.

(6) Income, expenses, or lo sse s  derived  or incurred by a 
trustee retain their character as to geographic source and type of 
income, expense, or loss in the hands o f  the b en efic iary .

(7) A trust is required to file  a trust return o f  income. 

Taxation o f Beneficiaries

82. (1) The gross incom e o f  a resident beneficiary under a
trust includes the share o f  the trust in com e to w hich  the beneficiary is 
presently entitled.

(2) The gross incom e o f  a n on -resid en t beneficiary under 
a trust includes the Lesotho-source in com e o f  the trust to which the 
beneficiary is presently entitled.

(3) No beneficiary is a llow ed  a deduction  for a trust loss. 

Taxation o f  Trustees

83. (1) The trustee is liable for in co m e tax on so much of the
chargeable trust income as is -

(a) L esotho-source in com e; and
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(b) foreign-source income where the grantor was 
a resident at the time o f  making a transfer to 
the trustee, or is a resident in the year o f  
assessment in question, or where a resident 
person may ultimately benefit from the 
income.

(2) Chargeable trust income for a year o f  assessment is 
calculated by subtracting from trust income -

(a) the amount included in the gross incom e o f  
any beneficiary; and

(b) in the case o f a non-resident beneficiary, the 
amount which would have been included in 
the gross income o f the beneficiary under 
section 82 if  the beneficiary were a resident.

(3) Trustees are jointly and severally liable for a tax 
liability arising from trust income that is not satisfied from trust assets; 
but any trustee required to meet such liability is entitled to a 
contribution from each o f  the other trustees.

(4) This section is subject to section 84.

Taxation o f  Estates o f  Deceased Persons

84. (1) Income accruing or received -

(a) in the year o f assessment o f  the death o f  a 
taxpayer; and

(b) prior to the date o f  death,

which would, but for the death o f  the taxpayer, have been chargeable to 
tax to the taxpayer for any year o f  assessment is charged to tax as
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chargeable trust income upon the executor or adm inistrator o f the 
deceased taxpayer for that year o f  assessm ent.

(2) Notwithstanding section  8 1 (3 ), the deduction allowed 
under section 73 is to be taken into account in ca lcu lating  chargeable 
trust income under subsection (1).

(3) Income -

(a) accruing or received  after the date of death of 
a deceased taxpayer; and

(b) arising from an incom e-producing activity of 
the taxpayer b efore  the taxpayer’s death,

which would, but for the taxpayer’s death, have been  chargeable to tax 
to the taxpayer for any year o f  assessm ent is  charged to tax as 
chargeable trust income upon the executor or adm inistrator of the 
deceased taxpayer for that year o f  assessm ent.

(4) The executor or adm inistrator o f  a deceased taxpayer 
is taxed on income subject to subsections (1) and (3) for the year of 
assessment on the basis that no beneficiary  is presently  entitled to the 
income; and no beneficiary is taxed on that trust in com e.

(5) An executor or adm inistrator o f  a deceased taxpayer 
is responsible for the tax liability o f  the taxpayer arising from any year 
of assessment prior to the year o f  assessm en t in w hich  the taxpayer 
died.

Part VIII: C om panies

Interpretation

85. In this part, "qualified incom e" m eans manufacturing income 
described in section 10(2), and the am ount o f  any dividends received 
from another resident company.
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Principles o f  Taxation fo r  Companies

86. A company is liable to tax separately from its members, and 
dividends are only taxable to the extent provided in this Order.

Advance Corporation Tax

87. (1) A resident company which pays a dividend is liable to 
make advance payments o f  income tax (hereinafter referred to as 
advance corporation tax) at the rate specified in subsection (2), except 
to the extent that the distribution is made out o f qualified income.

(2) The rate o f 'advance corporation tax is -

A x 100 
100 - A

where A is the rate o f tax specified in the Third Schedule for incom e 
other than manufacturing income.

(3) For the purposes o f this section, a dividend is treated 
as paid first out o f  qualified income and then out o f other income.

(4) The liability to pay advance corporation-tax may be 
satisfied by -

(a) an instalment o f tax which has been paid and 
has not been set o ff against a final liability for 
income tax under section 150; or

(b) income tax paid before 1 April 1993, to the 
extent the distribution is made out o f  
chargeable income in respect o f  which the tax 
was paid,
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to the extent o f the amount o f  such instalm ent or tax paid, respectively 
which has not already been taken into account under this subsection.

(5) Advance corporation tax m ay b e set o f f  against -

(a) a liability for an instalm ent o f  tax arising after 
the dividend is  paid; or

(b) a final liability for in co m e tax after set off of 
instalments o f  tax under section  150 arising 
after 31 M arch 1993.

(6) A dividend paid by a resident com pany shall not be 
included in the gross incom e o f  a resident shareholder.

(7) In the case o f  a redem ption w hich  is not pro rata, the 
gain or loss is taxed to the redeem ing shareholders on the same basis as 
if the redemption had taken the form o f  a d iv idend  fo llow ed  by a 
purchase o f shares from the redeem ing shareholders by the shareholders 
whose proportionate interest in the com pany increased .

Disguised Dividends

88. A loan, payment for property or serv ices , d isposal of an 
asset, provision of services, or release o f  a liab ility  by a company to, 
or in favour of, a member or an associate o f  a m em ber which in 
substance is a distribution is treated for the purposes o f  this Order as a 
dividend paid by the company to the m em ber.

Dividend Stripping

89. Where a company -

(a) takes part in a transaction in the nature of 
dividend stripping; and
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(b) receives a dividend from a resident company 
in the transaction,

the dividend is not treated as paid out o f qualified income o f the 
company receiving the dividend to the extent that the Commissioner 
considers necessary to offset any decrease in the value o f  the shares in 
respect o f  which the dividend is paid, or o f other property the value o f  
which is affected by payment o f such dividend.

L iqu idations

90. The liquidation o f a company by winding up under the 
Companies Act 1967 or by any other means is treated as a disposal o f  
the membership interest by the member.

Incorporation  a n d  L iqu idation  R oll-O vers

91. (1) W h ere-

(a) a person transfers an asset (with or without 
any liability not in excess o f  the adjusted cost 
base o f the asset) to a company in exchange 
for a membership interest in the company; and

(b) the person has a 50% or greater membership 
interest in the company immediately after the 
exchange,

the transfer is not treated as a disposal o f the asset by the transferor.

(2) The transferee’s cost base o f an asset to which 
subsection (1) applies is the same as the transferor’s adjusted cost base 
at the time o f  transfer.

(3) The cost base o f a membership interest received in an 
exchange described in subsection (1) is equal to the adjusted cost base
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of the asset transferred, less any liability  transferred.

(4) Where -

(a) a company is  liqu idated  under the Companies 
Act 1967 or by any other m eans; and

(b) an asset, apart from  m o n ey , is  transferred to a 
member w hich  is  a com pany; and

(c) the m em ber held  a 50%  or m ore interest in 
the com pany im m ed iate ly  prior to the 
liquidation,

then -

(d) the transfer is  not treated as a disposal of the 
asset by the liquidated  com pany; and

(e) the cost base to the m em ber o f  the asset 
transferred is  the sam e as the adjusted cost 
base o f  such asset to the liquidated company 
prior to the transfer; and

(f) the distribution o f  the a sset is not a dividend; 
and

(g) no gain or lo ss  is  taken in to  account on the 
cancellation o f  the m em b er’s interest in the 
liquidated com p an y.

Reconstruction Roll-Over

92. Where a company or group o f  com p an ies is  reconstructed 
without any significant change in the underly ing  ow nership  or control 
of the company or group o f  com panies -

(a) the transaction is  treated as not giving rise to
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the disposal o f  an asset or the realisation o f  a 
liability, as the case may be; and

(b) the adjusted cost base o f the taxpayer’s assets 
and liabilities is carried over.

Change in Control o f  Companies

93. Where there has been a change o f 50% or more in the 
underlying ownership or control o f a company, the carry-forward o f  a 
loss, deduction, or credit ceases to be available, unless the company -

(a) continues to conduct the same business; and

(b) does not engage in a new business or 
investment except with the approval o f  the 
Commissioner,

for a period o f  three years after the change.

Part IX: Long Term Savings 

Division I: Superannuation Funds
Interpretation

94. In this D ivision,

"employer superannuation fund" means a resident 
superannuation fund established and maintained by an 
employer which satisfies the conditions prescribed by the 
regulations;

"self-provided superannuation fund" means a resident 
superannuation fund which satisfies the conditions prescribed 
by the regulations.
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Contributions to an Em ployer Su perannuation  F und

95. (1) Subject to subsection (3 ), an em p loyer is entitled toa 
deduction for a contribution made to an em p loyer  superannuation fund 
in respect o f a resident em ployee during the year o f  assessm ent.

(2) A resident em ployee is entitled  to a deduction for a 
contribution made to an em ployer superannuation fund during the year 
of assessment.

(3) The total amount allow ed  as deductions under 
subsections (1) and (2) is limited to 20% o f  the em ploym ent income 
paid by the employer to the em ployee for the year o f  assessment.

(4) In calculating the total am ount for the purposes of 
subsection (3), the em ployee’s contributions are taken into account 
first.

Contributions to a Self-Provided Su perannuation  Fund

96. (1) Subject to subsection (2 ), a resident individual who is 
a member o f a self-provided superannuation fund is entitled to a 
deduction for a contribution made to the fund during the year of 
assessment.

(2) The amount o f  the deduction a llow ed  under 
subsection (1) is limited 
to -

(a) 20% o f  the m em ber’s gross incom e for the 
year o f  assessm ent;

(b) reduced by any am ount contributed with 
respect to the individual under section 95.
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Contributions to Non-Resident Funds

97. (1) Sections 95 and 96 apply to contributions made to a 
non-resident superannuation fund by, or on behalf of, a resident o f  
Lesotho (other than an expatriate taxpayer) provided -

(a) the trustee or fund manager has given the 
Commissioner a statement in writing that it 
will withhold tax at the rate specified by the 
Commissioner on payments to the person for 
whom the contributions were made or the 
person’s dependents; and

(b) the fund complies with the conditions 
prescribed in the regulations.

(2) Sections 95 and 96 apply to contributions made to a 
non-resident superannuation fund by, or on behalf of, an expatriate 
taxpayer.

Income o f  a Complying Superannuation Fund

98. The incom e o f a complying superannuation fund is exempt 
from income tax.

Lump Sum Payments Made by a Superannuation Fund

99. (1) Subject to subsection (2), a lump sum payment from 
a complying superannuation fund is subject to tax at the standard rate 
of tax.

(2) The whole or any part o f a lump sum payment from a 
complying superannuation fund which is rolled over into another 
complying superannuation fund or used to purchase an annuity within 
90 days o f  the date o f  payment is exempt from income tax.
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(3) A lump sum paym ent from  a non-com plying  
superannuation fund is included in the gross in co m e o f  the recipient.

Division II: L ife A ssurance C om panies

Income o f Life Assurance Business

100. (1) The incom e o f  the life  assurance business of a 
taxpayer, calculated in accordance w ith the regu lations, is exempt from 
income tax.

(2) In this section, "life assurance business" means the 
business o f assuming the obligation as insurer under life  policies other 
than group life assurance, but does not in clud e funeral insurance 
business.

Proceeds o f a Life Assurance P olicy

101. The proceeds o f  a life  assurance p o licy  paid by a life 
assurance company are exem pt from in com e tax, except to the extent 
attributable to premiums for which a deduction  w as allow ed.

Division III: C om pulsory Savin gs  
Compulsory Savings

102. (1) An amount deducted pursuant to section 3 of the 
Compulsory Savings Act 1974 is exem pt from  in co m e tax.

(2) The total amount paid pursuant to section 5 of the 
Compulsory Savings Act 1974 in respect o f  deductions described in 
subsection (1) made after 1 April 1994 is  in clud ed  in gross income.
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Part X: International Taxation 
Source o f  Income

103. (1) Income is Lesotho-source income if  it is -

(a) derived from an activity which occurs in 
Lesotho; or

(b) derived from services performed under a 
contract entered into with the Lesotho 
Government; or

(c) derived by a resident o f  Lesotho from services 
performed as a driver o f a vehicle, or an 
officer or member o f the crew o f  any vehicle  
or aircraft, where the services are performed 
both in and out o f Lesotho; or

(d) derived from immovable property located in 
Lesotho, including gains from the disposal o f  
an interest in such immovable property and 
from the disposal o f shares in a company the 
property o f which consists directly or 
indirectly principally o f  interests in im m ovable 
property located in Lesotho; or

(e) derived by a resident o f Lesotho from the 
disposal o f movable property, other than 
business income derived from a business 
conducted outside o f Lesotho; or

(f) derived from the disposal o f  a membership 
interest in a resident company; or

(g) derived from the rental o f  movable property 
used in Lesotho; or



88

Income Tax Order, 1993

(h) derived from the sa le  or licen se  o f  industrial 
or intellectual property used in Lesotho; or

(i) interest w here the debt is  secured by 
im m ovable property located  in Lesotho, where 
the borrower is  a resident o f  Lesotho, or 
where the borrow ing relates to a business 
carried on in L esotho; or

0  a dividend, m anagem ent fee , or director’s fee 
paid by a resident com pany; or

(k) a pension or annuity w here -

(i) the pension  or annuity is  paid by the 
L esotho G overnm ent or a resident of 
Lesotho; or

(ii) the services or em ploym ent in respect 
o f  w hich the p ension  or annuity was 
granted w ere  rendered or exercised in 
Lesotho; or

(l) a natural resource  
payment for a natural 
resource taken from  
Lesotho; or

(m) derived by a resident o f  L esotho in carrying 
on a business as ow ner or charterer o f a 
vehicle, v esse l, or aircraft.

(2) Any incom e w hich is not L esoth o-sou rce income is 
foreign-source income.
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Foreign Employment Income o f  Residents

104. Foreign-source income from employment in a foreign 
country derived by a resident individual is exempt from income tax if  
the income is chargeable to tax in the foreign country.

Foreign Tax Credit

105. (1) A resident taxpayer is entitled to a foreign tax credit 
against liability to Lesotho income tax in respect o f any foreign incom e 
tax borne directly or indirectly by the resident on foreign-source 
income subject to tax in Lesotho.

(2) The foreign tax credit may not exceed the Lesotho 
income tax on the foreign-source income, calculated by applying the 
average rate o f  Lesotho income tax to the foreign-source income 
reduced by any deduction properly allocated to that income.

(3) The calculation o f the foreign tax credit o f a taxpayer 
is made separately for business income and for other income.

(4) Foreign income tax borne by -

(a) a partnership is treated as borne by the 
partners; or

(b) a trustee (where the income on which the 
trustee was assessed is included in the gross 
income o f a beneficiary under this Order) is 
treated as borne by the beneficiary; or

(c) a beneficiary (where the income on which the 
beneficiary was assessed is included in the 
income o f a trustee under this Order) is 
treated as borne by the trustee.
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(5) Where a resident com pany is  entitled  to both a credit 
for advance corporation tax and a foreign tax cred it, the foreign tax 
credit shall be applied first.

(6) For the. purposes o f  this section  -

"average rate o f  Lesotho in com e tax" is  the percentage that 
the Lesotho incom e tax, b efore  the foreign  tax credit, is of 
chargeable incom e o f  the taxpayer and, in  the case of a 
taxpayer with both business and other in com e, the average 
rate o f tax is to be calculated separately for both categories 
o f income;

"foreign incom e tax" includes a foreign  withholding tax, but 
does not include a foreign tax design ed  to raise the foreign 
tax level on the incom e so that the taxation o f  the country of 
residence o f  the taxpayer is  reduced.

Tax Havens

106. (1) Where a resident o f  L esoth o  has entered into a
transaction that directly or indirectly has the e ffe c t  that incom e is 
foreign-source income derived through a non-resident company which 
is connected to a tax haven, the C om m issioner m ay adjust the income 
and foreign tax credit position o f  the resident to reverse the tax effect 
of the transaction.

(2) The C om m issioner m ay treat a foreign  country as a 
tax haven where that country has -

(a) effective tax rates sign ifican tly  lower than 
those o f  L esotho; or

(b) laws providing for the secrecy  o f  financial or 
corporate inform ation w hich  facilitate the 
concealm ent o f  the identity  o f  the real owner
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o f any asset.

(3) The Commissioner will not treat a foreign country as 
a tax haven under this section if  the Government has entered into an 
agreement with that country for the avoidance o f  double taxation.

Withholding Tax on International Transactions

107. (1) Subject to this section, withholding tax at the standard
rate o f  tax is payable on the gross amount o f a Lesotho-source 
dividend, interest, royalty, natural resource payment, or management 
charge paid to a non-resident and is charged to that non-resident.

(2) N o withholding tax is payable on a Lesotho-source 
dividend paid out o f  manufacturing income subject to a concessional 
rate o f  tax under section 10(2).

(3) The rate o f withholding tax payable on a Lesotho- 
source royalty paid in respect o f technology used in the production o f  
manufacturing incom e subject to a concessional rate o f tax under 
section 10(2) is 15% o f the gross amount o f the royalty.

(4) For purposes o f  subsection (1), interest in the form o f  
a discount or premium is treated as paid at the time it accrues under 
section 57.

(5) This section does not apply to a payment to a trustee 
which is taxed under section 83 or 84.

(6) In the case o f any payment o f interest under 
subsection (1), the Minister may by notice in the Gazette, declare a 
non-resident to be exempt from tax in respect o f  a particular payment 
or particular transaction, or a series o f transactions.

(7) In making a decision under subsection (6), the 
Minister must have regard to -
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(a) the econom ic and other ben efits  likely to 
accrue to L esotho; and

(b) the recom m endation o f  the Commissioner;

and may only advise that a notice should b e issued  i f  o f  the opinion that 
it would be in the public interest to issue such a notice.

Services Income Paid to a N on-R esident

108. (1) W ithholding tax at the rate o f  10% is payable on the
gross amount o f a payment under a L esoth o-sou rce services contract 
paid to a non-resident and is charged to that non-resident.

(2) Subsection (1) does not apply to a management 
charge subject to withholding tax under section  107.

(3) In this section, "L esotho-source services contract" 
means a contract (other than an em ploym ent contract) under which the 
primary purpose is the performance o f  serv ices w hether or not goods 
are provided, which services g ive  rise to L esoth o-sou rce income.

Nature o f Tax Imposed

109. (1) Withholding tax payable under section  107 or 108 is
a final tax, unless the non-resident files  a return o f  incom e in which the 
non-resident elects to be taxed by assessm ent.

(2) A non-resident electing  under subsection  (1) may 
deduct only those expenses or losses that are o th erw ise  deductible and, 
in the case o f an expense, the expense constitu tes Lesotho-source 
income in the hands o f the person to w hom  it w as paid.

(3) A non-resident electing  under subsection  (1) is subject 
to tax at the rate specified in the Fourth S ch ed u le .
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Agents fo r  Non-Residents

110. A person liable to make a payment to a non-resident that is 
likely to give rise to Lesotho-source income o f that non-resident, other 
than a payment to which section 107 or 108 applies, may not make the 
payment unless -

(a) the person has given the Commissioner a 
statement in writing setting out the amount o f  
the payment; and

(b) the Commissioner has given the person notice 
in writing o f the amount (if any) required to 
be withheld from the payment in respect o f  tax 
due, or which may become due, by the non­
resident; and

(c) the person has complied with the notice in 
paragraph (b).

Taxation o f  Branch Profits

111. (1) A branch in Lesotho o f a non-resident company is 
subject to tax at the standard rate o f tax on repatriated incom e in 
addition to incom e tax on the chargeable income o f the branch.

(2) Repatriated income is the chargeable income o f  the 
branch, less -

(a) Lesotho income tax paid on that chargeable 
income; and

(b) any profit reinvested in the branch,

and every repatriation o f  moneys by the branch is treated for tax 
purposes as having been made first out o f  branch income, 
notwithstanding that it may be treated otherwise in the records o f  the
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branch.

International Agreements

112. (1) To the extent that the term s o f  a treaty or other
international agreement to which L esotho is  a party are inconsistent 
with the provisions o f  this Order (apart from  Part X I), the terms of the 
treaty or international agreement prevail over the provisions o f  this 
Order.

(2) In this section, "international agreem ent" means an 
agreement between Lesotho and a foreign govern m en t or a public 
international organisation.

Part XI: A n ti-A voidan ce
Transfer Pricing

113. (1) In any transaction betw een  taxpayers w ho are
associates, the Commissioner may distribute, apportion , or allocate 
gross income, deductions, or credits betw een  the taxpayers as is 
necessary to prevent the evasion o f  taxes or to c learly  reflect the 
income o f such taxpayers.

(2) The Com m issioner m ay adjust the incom e arising in 
respect of any transfer or license o f  in tangib le property between 
associates so that it is commensurate w ith the in co m e attributable to the 
intangible.

(3) In making any adjustm ent under subsections (1) and 
(2), the Commissioner may recharacterise the sou rce o f  incom e and the 
nature o f any payment or loss as revenue, capital or otherw ise.

(4) Where property has been d isp osed  o f  for payment in 
instalments and the disposal does not o th erw ise  g iv e  rise to income 
(apart from interest on the outstanding sa le  price) -
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(a) the Commissioner may apportion the 
instalments into principal and interest 
components; and

(b) the interest component is treated as incom e o f  
the seller o f the property,

unless the sale includes interest at an open market rate, at the time o f  
sale, in which case no apportionment o f the instalments w ill be made.

R echaracterisa tion  o f  Income and Deductions and 
R eim bu rsem en t Agreements

114. For the purposes o f determining liability to tax under this 
Order, the Commissioner may -

(a) recharacterise an element o f  a transaction that 
was entered into as part o f a tax avoidance 
scheme; or

(b) disregard a transaction that does not have 
substantial economic effect; or

(c) recharacterise a transaction the form o f  which  
does not reflect the substance.

C hapter III

F R IN G E  BEN E FITS T A X

Part I: Interpretation
Interpretation

115. In this Chapter -
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"employee" includes an associate o f  an em ployee but does 
not include a dom estic assistant;

"employer" includes an associate o f  an em ployer;

"fringe benefit" means a car-, h o u sin g -, utilities-, domestic 
assistance-, meal or refreshm ent-, m ed ica l-, loan-, debt 
waiver-, or excessive superannuation contributions fringe 
benefit as defined in Part IV;

"medical expenditure" includes a prem ium  or other amount 
paid for medical insurance;

"tax-exempt employer" m eans an em p lo y er  w hose income is 
not subject to tax other than an em p lo y er  exem pt under 
section 21 or under an agreem ent referred to in section 112;

"utilities expenditure" m eans any expenditure for fuel, 
power, water, sew erage, or te lep h on e in respect of the 
employee’s place o f  residence.

Part II: Tax Im p o sed  
Fringe Benefits Tax Im posed

116. (1) Fringe benefits tax is hereby im posed  on every 
employer who has a fringe benefits taxable am ount.

(2) The fringe benefits tax payab le  is  calculated by 
applying the rate o f tax specified in the Fourth S ch ed u le  to the fringe 
benefits taxable amount.

Part III: Fringe B en efits  T axable A m ount 

Fringe Benefits Taxable A m ount

117. The fringe benefits taxable am ount o f  an em ployer is
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calculated in accordance with the following formula -

A x 1 
1 - B

where,

A is the sum o f the taxable values o f all fringe benefits
provided by the employer during the year o f  assessment 
other than exempt fringe benefits; and

B is the rate o f  tax specified in the Fourth Schedule.

E xem pt F ringe B en efits

118. The following are exempt fringe benefits -

(a) a fringe benefit within section 123(3) or 
124(3); and

(b) a fringe benefit relating to exempt employment 
income; and

(c) a fringe benefit the value o f which (after 
taking into account the frequency with which 
similar benefits are provided by the employer) 
is so small as to make accounting for it 
unreasonable or administratively 
impracticable.

Part IV: Fringe Benefits
Car Fringe Benefit

119. (1) A benefit provided by an employer to an em ployee
consisting o f  the use, or the availability for use, o f  a motor vehicle
wholly or partly for private purposes o f  the em ployee is a car fringe
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benefit.
(2) The taxable value o f  a car fr in ge benefit is - 

(15% x A x B /C ) - D

where -

A is the market value o f  the m otor v e h ic le  at the time when it
was first provided for the private u se  o f  the employee; and 

B is the number o f  days on w hich  the m otor veh icle was used
or available for use for private purposes during all or a 
portion o f  such days; and

C is the number o f  days in the year o f  assessm ent; and
D is any payment made by the em p lo y ee  for the benefit.

Housing Fringe Benefit

120. (1) A benefit provided by an em p loyer to an employee
consisting o f accommodation or housing is  a h ou sing  fringe benefit.

(2) Subject to subsection (3 ), the taxable value of a 
housing fringe benefit is the open market rent o f  the accommodation or 
housing reduced by any payment m ade by the em p lo y ee  for the benefit.

(3) The taxable value o f  a housing  fringe benefit shall not 
exceed 20% o f the remuneration paid by the em p loyer to the employee 
for the year o f assessment in w hich the b en efit is  provided.

Utilities Fringe Benefit

121. (1) A benefit provided by an em p loyer  to an employee
consisting o f the reimbursement or d ischarge o f  the em p loyee’s utilities 
expenditure is a utilities fringe benefit.

(2) The taxable value o f  a u tilities fringe benefit is the 
amount o f the reimbursement or d ischarge.



99

Income Tax Order, 1993

Domestic Assistance Fringe Benefit

122. (1) A benefit provided by an employer to an em ployee
consisting o f  the provision o f a housekeeper, chauffeur, gardener or 
other domestic assistant (other than a security guard) is a domestic 
assistance fringe benefit.

(2) The taxable value o f a domestic assistance fringe 
benefit is the total employment income paid to the domestic assistant in 
respect o f  services rendered to the employee reduced by any payment 
made by the em ployee for the benefit.

Meal or Refreshment Fringe Benefit

123. (1) Subject to subsection (3), a benefit provided by an
employer to an em ployee consisting o f the provision o f  any meal or 
refreshment is a meal or refreshment fringe benefit.

(2) The taxable value o f a meal or refreshment fringe 
benefit is the cost to the employer o f providing the meal or refreshment 
reduced by any consideration paid by the employee for the meal or 
refreshment.

(3) A meal or refreshment provided in a canteen, 
cafeteria, or dining room operated by or on behalf o f  the employer 
solely for the benefit o f  employees and which is available to all non­
casual em ployees on equal terms is an exempt fringe benefit.

Medical Fringe Benefit

124. (1) A benefit provided by an employer to an em ployee  
consisting o f  the reimbursement or discharge o f the em ployee’s medical 
expenses is a medical fringe benefit.

(2) The taxable value o f  a medical fringe benefit is the
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amount of reimbursement or discharge.

(3) A medical fringe b en efit a v a ilab le  to all non-casual 
employees on equal terms is an exem pt fr in g e  benefit.

Loan Fringe Benefit

125. (1) A benefit provided by an em p lo y er  to an employee 
consisting o f a loan at a rate o f  interest b e lo w  the Central Bank of 
Lesotho discount rate is a loan fringe b en efit.

(2) The taxable value o f  a loan fringe benefit is the 
difference between the interest paid during the year o f  assessment, if 
any, and the interest that would have been  paid i f  the loan had been 
made at the Central Bank o f  L esotho d iscou n t rate.

Debt Waiver Fringe Benefit

126. (1) A benefit provided by an em p lo y er  to an employee
consisting o f the waiver o f  an ob ligation  o f  the em p lo y ee  to pay or 
repay an amount owing to the em ployer or to any other person is a debt 
waiver fringe benefit.

(2) The taxable value o f  a debt w a iver  fringe benefit is 
the amount of the payment or repaym ent w a iv ed .

Excessive Superannuation C on tribu tions

127. (1) A benefit provided b y  a tax -exem p t employer to an
employee consisting o f contributions to a superannuation fund which, if 
the employer were taxable, w ould not b e  a llo w ed  as a deduction under 
section 95 is an excessive superannuation contributions fringe benefit.

(2) The taxable value o f  an e x c e s s iv e  superannuation 
contributions fringe benefit is the am ount o f  the deduction which has 
not been allowed.
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Chapter IV

PR O C E D U R E  AN D A D M IN ISTR A T IO N

Part I: Returns 
Filing o f  Return o f  Income

128. (1) Subject to section 129, every taxpayer and every
nominated officer o f  a partnership or trust must file a return o f  incom e 
for each year o f  assessment not later than the last day o f the third 
month following the end o f that year.

(2) A return o f income must -

(a)
(b)
(c)

be in the form;
state the information; and
be filed,

as prescribed by the Commissioner.

(3) The Commissioner may require a taxpayer to file  a 
return o f  incom e covering a period o f less than 12 months, by service 
of a notice in writing which specifies the due date for the return if  -

(a) it appears that the taxpayer may leave Lesotho 
with no intention o f  returning; or

(b) the taxpayer ceases to carry on business; or

(c) it is otherwise expedient to so require a return 
to be made.

(4) A return o f  income must be signed by the taxpayer, 
unless legally incapacitated, and must contain a representation that the 
return, including any attached material, is complete and accurate.
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(5) Where a return o f  in co m e is  signed  by the taxpayer’s 
representative, the taxpayer is deem ed to k n ow  the contents o f the 
return and is treated as having m ade the representation  as to 
completeness and accuracy referred to in su bsection  (4).

(6) A balance sheet, statem ent o f  in com e and expenses, 
or other document prepared by a person  other than the taxpayer or the 
taxpayer’s representative and subm itted in support o f  a return of 
income o f a taxpayer shall, i f  required by the C om m issioner, be 
accompanied by a certificate executed  by the preparer o f  such document 
certifying that the preparer has exam ined  the b ook s o f  account and 
other relevant documentation, and that the d ocu m en t correctly reflects 
the data and transactions to w hich it relates.

Cases Where Return Not R equ ired

129. No return o f  incom e is required under this Order from a 
resident individual -

(a) w hose gross in co m e for the year o f assessment 
is less than the am ount o f  the deduction 
allow ed to the in d iv idu al under section 73; or

(b) w hose gross in co m e for  the year of assessment 
(other than in co m e subject to a final 
w ithholding tax under th is Order) consists 
exclu sively  o f  -

(i) em p loym en t in co m e o f  less than 
M 5 0 ,0 0 0  d erived  from  a single 
em p loyer upon w hich  tax has been 
w ithheld; or

(ii) a p ension  from  w hich  tax has been 
w ithheld .
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Information Returns

130. Every company or partnership that makes payments o f  
Lesotho-source interest, dividends, royalties, management fees, rent, or 
other income as specified by the Commissioner must make a return o f  
such payments to the Commissioner within 28 days o f  the end o f  the 
year o f  assessment in which the payments were made, setting out -

(a) the name, address, and, where appropriate, 
the taxpayer identification number o f  each 
person to whom such payments were made; 
and

(b) the amount paid; and

(c) such additional information as the 
Commissioner may require.

Extension o f  Time to Lodge Returns

131. (1) Upon application in writing by the taxpayer, the 
Commissioner may extend the period in which a return o f  incom e 
required under section 128 or an information return required under
section 130 is to be made.

(2) Where a taxpayer is required to pay instalments o f  
income tax under section 150, an extension o f  time to lodge a return o f  
income may only be granted if  the taxpayer has paid the instalments o f  
tax due for the year o f assessment.

(3) The granting o f an extension o f  time under subsection 
(1) does not affect the due date for payment o f income tax under 
section 143.

(4) Where a taxpayer has been granted an extension o f  
time to file a return, the amount o f tax payable on the due date under
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section 143 is the amount o f  tax estim ated  by the taxpayer to be due for 
the year of assessment less instalm ents o f  tax paid.

Free Postage fo r  Returns

132. A return required to be furnished under this Order if marked 
"Income Tax" and "On Governm ent Service"  is exem p t from Post 
Office charges and delivery fees.

Part II: A ssessm en ts
Deemed Assessments

133. (1) Where a taxpayer has filed  a return o f  income fora 
year of assessment, the C om m issioner is  d eem ed  to have made an 
assessment o f the chargeable in com e o f  the taxpayer and the income tax 
payable on that chargeable incom e for that year o f  assessment, being 
those respective amounts as specified  in the return.

(2) Where a taxpayer d oes not f i le  a return o f income for 
a year of assessment pursuant to section  129 , the Commissioner is 
deemed to have made an assessm ent o f  the chargeab le income of the 
taxpayer and the income tax payable on that chargeab le income, being 
respectively, the total o f  the am ount o f  p aym en ts m ade to the taxpayer 
and the tax withheld from those paym ents as set out in the tax 
withholding certificate or certificates d elivered  to the taxpayer for the 
year of assessment.

(3) The return o f  in com e is treated as a notice of an 
assessment under subsection (1); and the tax w ithhold ing certificate or 
certificates is treated as a notice o f  an a ssessm en t under subsection (2).

(4) A deemed assessm ent under subsection  (1) is treated 
as served on the taxpayer on the due date for filin g  o f  the return of 
income, or the actual date the return is  f iled , w h ich ever is the later; 
and a deemed assessment under subsection  (2 ) is  treated as served on 
the date that the taxpayer would o th erw ise  h ave  had to file  a return for
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the year o f  assessment.

D efau lt an d  S pec ia l A ssessm ents

134. (1) Where a person defaults in filing a return o f  incom e
for a year o f  assessment, the Commissioner may make an assessment o f  
the chargeable income o f the person and the income tax payable thereon 
for that year o f  assessment.

(2) In the circumstances specified in section 128(3), in 
lieu o f requiring a return, the Commissioner may make an assessment 
of the chargeable income o f the person and the tax payable on that 
chargeable incom e for any year o f assessment.

(3) Where an assessment has been made under subsection 
(1) or (2), the Commissioner must serve notice o f  the assessment on the 
person assessed, which notice must state -

(a) the amount o f chargeable income assessed; 
and

(b) the amount o f income tax payable; and

(c) the amount o f income tax paid; and

(d) the time, place, and manner o f  objecting to 
the assessment.

A m en ded  A ssessm en ts

135. (1) The Commissioner may, within the time limits set out 
in subsection (2), amend an assessment by making such alterations or 
additions to the assessment as the Commissioner considers necessary,
and the Commissioner must serve notice o f the amended assessment on 
the person assessed.

(2) The time limits for amending an assessment are -
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(a) where fraud, or gross or w ilfu l neglect has 
been com m itted  b y  or on b eh a lf o f  a person in 
relation to in co m e tax for a year o f  
assessm ent, an a ssessm en t for that year may 
be am ended at any tim e; and

(b) w here paragraph (a) d o es  not apply, the 
assessm ent m ay b e  am ended  within 4 years 
after service o f  n o tice  o f  the assessment.

(3) An amended assessm ent is  treated in all respects as 
an assessment under this Order.

(4) A taxpayer m ay, w ith in  4 years after the deemed 
service of notice o f an assessm ent under section  133 , apply to the 
Commissioner for an amendment o f  the assessm en t.

(5) An application under su bsection  (4) must specify in 
detail the grounds upon which it is m ade; and after considering the 
application, the Commissioner may am end the assessm ent or disallow 
the application.

(6) The C om m issioner m ust serve  the taxpayer with 
notice in writing o f the decision on the app lication  for amendment of an 
assessment.

(7) If the C om m issioner has not m ade a decision under 
subsection (5) within 90 days o f  the application  b ein g  filed , the 
Commissioner is deemed to have m ade a d ec isio n  to disallow  the 
amendment and to have served notice o f  the d ec is io n  on that day.

(8) For all purposes o f  this O rder, the Commissioner’s 
decision is treated as an objection d ecision .
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General Provisions in Relation to Assessments

136. (1) The production o f a notice o f  assessment or a 
certified copy o f  a notice o f  assessment is receivable in any proceeding 
as conclusive evidence o f  the due making o f the assessment, and except 
in proceedings under Part III relating to the assessment, that the amount 
and all the particulars o f  the assessment are correct.

(2) N o assessment or other document purporting to be 
made, issued, or executed under this Order shall be -

(a) quashed or deemed to be void or voidable for 
w^nt o f form; or

(b) affected by reason o f mistake, defect, or 
omission therein,

i f -

(c) it is, in substance and effect, in conformity 
with this Order; and

(d) the person assessed, or intended to be assessed  
or affected by the document is designated in it 
according to common understanding.

Part III: Objections and Appeals 
Objection to Assessment

137. (1) A taxpayer who is dissatisfied with an assessment 
(other than an amended assessment) may file an objection to the 
assessment with the Commissioner within 4 years after service o f  the 
notice o f  assessment.

(2) An objection to an amended assessment may be filed  
with the Commissioner within 4 years after service o f  the notice o f
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original assessment or 60 days after serv ice  o f  the notice o f  amended 
assessment, whichever is the later.

(3) The objection m ust b e  in w riting  and specify in detail 
the grounds upon which it is made.

(4) After consideration o f  the ob jection , the 
Commissioner may allow  the objection  in w h o le  or part and amend the 
assessment accordingly, or d isa llow  the objection ; and the 
Commissioner’s decision is referred to as an ob jection  decision.

(5) The C om m issioner m ust serv e  the taxpayer with 
notice in writing o f  the objection d ecision .

(6) If the C om m issioner has not m ade an objection 
decision within 90 days o f  the objection  b ein g  filed , the Commissioner 
is deemed to have made a decision  to d isa llo w  the objection and to 
have served notice o f  the decision  on that day.

Appeal to Administrative Tribunal f o r  Tax A ppea ls

138. (1) A taxpayer d issatisfied  w ith  an objection decision
may, within 60 days after being served w ith  n o tice  o f  the objection 
decision, file a notice o f  appeal w ith the T ribunal and must serve a 
copy o f the notice o f  appeal on the C om m ission er .

(2) In an appeal to the T ribunal against an objection 
decision, the taxpayer is lim ited to the grounds o f  objection set out in 
the taxpayer’s notice o f  objection, u n less the T ribunal grants the 
taxpayer leave to add new grounds.

(3) In deciding an appeal, the T ribunal m ay make an
order -

(a) affirm ing, red u cing , increasing , or varying the 
assessm ent under appeal; or
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(b) remitting the assessment for the
reconsideration by the Commissioner in 
accordance with the directions or 
recommendations o f the Tribunal.

Appeal to High Court o f  Lesotho

139. (1) A party to a proceeding before the Tribunal who is
dissatisfied with the decision o f the Tribunal may, within 60 days after 
being notified o f  the decision, file a notice o f appeal with the Registrar 
of the High Court; and the party so appealing must serve a copy o f  the 
notice o f  appeal on the other party to the proceeding before the 
Tribunal.

(2) An appeal to the High Court may be made on 
questions o f  law only, and the notice o f appeal must state the question 
or questions o f  law that will be raised on the appeal.

Appeal to Court o f  Appeal

140. (1) A party to a proceeding before the High Court may,
with special leave o f  the Court o f Appeal, appeal the decision o f  the 
High Court to the Court o f Appeal.

(2) Notice o f an appeal under subsection (1) must be 
filed by the party appealing, with the Registrar o f the Court o f  Appeal 
within 60 days o f  being notified o f the decision o f the High Court; and 
the party so appealing must serve a copy o f the notice o f  appeal on the 
other party to the proceeding before the High Court.

General Provisions in Relation to Objections and Appeals

141. (1) The burden o f proving that an assessment is excessive
is on the taxpayer.

(2) The Minister may make regulations governing an
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appeal against an objection decision.

Powers o f  the Com missioner a fter A p p ea l

142. (1) Subject to subsection (2 ) , noth ing in this Part 
prevents the Commissioner from am ending an assessm ent within the 
time limits in section 135(2) i f  the am endm ent d oes not re-open a 
matter which has been determined on appeal.

(2) Where any fraud, or gro ss  or w ilfu l neglect has been 
committed by or on behalf o f  any person  in relation  to income tax for 
any year o f assessment, the C om m issioner m ay m ake an amended 
assessment on that person for such year o f  assessm en t even if  it 
involves a re-opening o f  any matter w hich  has been determined on 
appeal, but only where the fraud, or gross or w ilfu l neglect came to the 
notice of the Commissioner after the determ ination  o f  the appeal.

Part TV: Collection a n d  R e fu n d  o f  Tax 

Division I: D ue D ate  f o r  P aym en t 

Due Date fo r  Payment o f  Incom e Tax

143. (1) Subject to subsections (2) and (5 ), incom e tax payable 
under this Order is due and payable on the date on  w hich the return of 
income is due.

(2) Income tax assessed  under section  134 or 135 is due 
and payable 30 days after service o f  the n o tice  o f  assessm ent.

(3) Where an objection  to, n o tice  o f  appeal against, or an 
application for amendment to, an assessm en t has been filed, the amount 
of income tax payable under the assessm en t is  d u e and payable, and 
may be recovered, notwithstanding that ob jectio n , appeal, or 
application.
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(4) Upon written application by the taxpayer, the 
Commissioner may, where good cause is shown, extend the time for 
payment o f  incom e tax beyond the date on which it is required to be 
paid under subsection (1) or (2), or make such other arrangements as 
appropriate to ensure the payment o f  the income tax liability.

(5) Notwithstanding any other provision o f  the Order, the 
Commissioner may demand that the income tax payable under an 
assessment issued pursuant to section 134(2) be paid immediately.

(6) I f a person liable for income tax as a result o f  filing a 
return under section 128(3) or the making o f a section 134(2) 
assessment fails to pay the tax by the due date, the Director o f  
Immigration shall prevent the person from leaving Lesotho until the 
person -

(a) makes payment in full; or

(b) makes an arrangement satisfactory to the 
Commissioner for the payment o f  the tax.

(7) A letter from the Commissioner to the Director o f  
Immigration that incom e tax is due and payable by a person referred to 
in subsection (6) is sufficient authority for die Director o f Immigration 
to act in pursuance o f  that subsection.

Division II: Recovery o f  Tax

Income Tax as a Debt Due to the Lesotho Government

144. (1) Income tax that is due and payable is a debt owed to
the Lesotho Government and is payable to the Commissioner.

(2) If a person fails to pay income tax when it is due and 
payable, the Commissioner may file with the clerk o f  a court o f  
competent jurisdiction a statement certified by the Commissioner setting 
forth the amount o f  the tax owed, and that statement is treated for all
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purposes as a civil judgment law fully g iv en  in that court in favour of 
the Commissioner for a debt in the am ount set forth.

(3) The statement referred to in subsection  (2) may be 
filed with the Subordinate Court having ju risd iction  over the taxpayer, 
notwithstanding any provision o f  the Subordinate C ourts Order 1988 to 
the contrary.

Recovery From Assets o f  Taxpayer

145. From the date on w hich in com e tax b eco m es due and 
payable, the Commissioner has a preferential c la im , as provided in the 
Insolvency Proclamation 1957, upon the assets o f  the taxpayer until the 
tax is paid.

Recovery From Spouse o f  Taxpayer

146. Any income tax due and payab le by a person married within 
community o f property may be recovered from  the assets or income of 
the spouse o f that person.

Distress Proceedings

147. (1) The C om m issioner m ay recover  unpaid income tax by 
distress proceedings against the property o f  the taxpayer by issuing an 
order in writing, specifying the taxpayer aga inst w h o se  property the 
proceedings are authorised, the location  o f  the property, and the 
assessment to which the proceedings relate; and m ay require a police 
officer to be present while the distress is b e in g  executed .

(2) For the purpose o f  ex ecu tin g  d istress under 
subsection (1), the Commissioner m ay at any tim e enter any house or 
premises described in the order authorising the d istress proceeding.

(3) Property upon w hich a d istress is  lev ied  under this 
section must be kept for 10 days either at the p rem ises where the
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distress was levied or at such other place as the Commissioner may 
consider appropriate, at the cost o f the taxpayer whose tax liability is 
involved.

(4) If the taxpayer does not pay the tax due, together 
with the costs o f  the distress, within 10 days after the distress is levied, 
then the property distrained upon may be sold by public auction, or in 
such manner as the Commissioner may direct, the proceeds o f  the sale 
being applied first toward the cost o f taking, keeping, and selling the 
property distrained upon, then toward the income tax due and payable, 
and the remainder o f  the proceeds, if  any, shall be restored to the 
owner o f the property.

(5) Nothing in this section precludes the Commissioner 
from proceeding under section 144 with respect to any balance owed if  
the proceeds o f  the distress are not sufficient to meet the costs thereof 
and the incom e tax due.

Recovery o f  Tax From Person Owing Money to the Taxpayer

148. (1) Where a taxpayer fails to pay income tax on the date
on which it becomes due and payable, the Commissioner may by notice 
in writing require a person -

(a) owing or who may owe money to the 
taxpayer; or

(b) holding or who may subsequently hold money 
for, or on account of, the taxpayer; or

(c) having authority from some other person to 
pay money to the taxpayer,

to pay the money to the Commissioner on the date set out in the notice, 
up to the amount o f  tax due.
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(2) The date specified  in the n o tice  under subsection (l) 
must not be a date before the m oney b eco m es d u e to the taxpayer, or 
held on behalf o f the taxpayer.

(3) A  copy o f  a n otice  issu ed  under subsection (1) must 
be forwarded to the taxpayer.

(4) A person making a p aym en t pursuant to a notice 
under subsection (1) is deemed to h ave been  acting  under the authority 
of the taxpayer and o f  all other persons con cerned  and is hereby 
indemnified in respect o f  the paym ent.

Duties o f  Receivers

149. (1) A receiver m ust n o tify  the C om m issioner within 14
days after being appointed to the p osition  or o f  taking possession of an 
asset in Lesotho, whichever first occurs.

(2) The C om m issioner m ay n o tify  a receiver of the 
amount which appears to the C om m issioner to b e  sufficient to provide 
for any income tax which is or w ill b eco m e  payab le  by the person 
whose assets are in the possession o f  the rece iver .

(3) A receiver m ust not part w ith  any asset in Lesotho 
held in that capacity without the prior w ritten  perm ission  o f the 
Commissioner.

(4) A receiver -

(a) must set asid e ou t o f  the proceeds of sale of 
an asset the am ount n otified  by the 
C om m issioner under subsection  (2), or such 
lesser am ount as is  subsequently agreed by the 
C om m issioner; and

(b) is liable to the ex ten t o f  the amount set aside
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for the income tax o f the person who owned  
the asset; and

(c) may pay any debt that has priority over the 
income tax referred to in this section 
notwithstanding any provision o f  this section.

(5) A receiver is personally liable to the extent o f  any 
amount required to be set aside under subsection (4) for the incom e tax 
referred to in subsection (2) if, and to the extent that, the receiver fails 
to comply with the requirements o f  this section.

(6) In this section, "receiver" means a person who, with 
respect to an asset in Lesotho, is -

(a) a liquidator o f  a company; or

(b) a receiver appointed out o f court or by a 
court; or

(c) a trustee for an unrehabilitated insolvent; or

(d) a mortgagee in possession.

Division III: Instalments o f  Income Tax

Instalments o f  Income Tax

150. (1) A taxpayer who derives income in a year o f
assessment is liable to pay three instalments o f tax due on 30  
September, 31 December, and 31 March o f that year o f  assessment, the 
amount o f  each instalment o f  tax being -

where -
30% x (A-B)
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A is the taxpayer’s liability under this O rder for the preceding year of 
assessment after any foreign tax credit but b efore  set o ff of advance 
corporation tax; and

B is so much o f A as was paid in the preceding year o f  assessment by 
amounts withheld at source under Part V II.

(2) Where a taxpayer referred to in subsection (1) is a 
company in relation to which the C om m issioner has granted permission 
under section 49 to use a substituted accounting  period, the company is 
liable to pay three instalments o f  tax due on the last day o f the sixth, 
ninth, and twelfth months after the date on v/hich the substituted 
accounting period com m ences.

(3) The C om m issioner m ay reduce any instalment 
payable under this section w here there has been a reduction in a year of 
assessment (compared to the m ost recent year o f  assessment) of a 
taxpayer’s income which is not subject to w ithhold ing o f  tax at source 
under Part VII.

(4) The provisions o f  this Order relating to the collection 
and recovery o f income tax apply to the co llection  and recovery of any 
instalment o f tax.

(5) Each instalm ent o f  tax is  credited against the income 
tax assessed to the taxpayer for the year o f  assessm ent to which the 
instalment relates.

(6) Where the instalm ents credited  under subsection (5) 
exceed the income tax liability assessed  to the taxpayer, the excess may 
be applied in reduction o f  any other tax due from  the taxpayer and any 
further excess shall be refunded to the taxpayer.

(7) The fact that advance corporation  tax has been 
satisfied by or credited against an instalm ent o f  tax does not prevent 
subsection (5) applying to the instalm ent.
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Division TV: Refunds o f  Tax 
Repayment o f  Overpaid Tax

151. (1) Subject to this Order, if  it is proved to the 
satisfaction o f  the Commissioner that any person has, for any year o f  
assessment, paid income tax by withholding or otherwise in excess o f  
the amount which ought to have been paid for that year according to 
the assessment issued to the person, the person is entitled to a 
repayment o f  the amount so paid in excess.

(2) A claim for a repayment under this section must be 
made within 4 years after service o f the notice o f assessment to which 
it relates, or, where the tax is a final withholding tax, within 4 years 
after the payment from which the tax was withheld was made.

Part V: Fringe Benefits Tax 
Return o f  Fringe Benefits

152. (1) Every employer must file a return o f  fringe benefits 
for each period o f  three months ending on 30 June, 30 September, 31 
December, and 31 March showing the fringe benefits taxable amount 
and fringe benefits tax payable for the period.

(2) The return must be filed within 14 days o f  the end o f  
the period to which it relates.

(3) Sections 128(3), 131, and 132 apply, with the 
necessary changes made, to the filing o f returns o f  fringe benefits.

Assessments, Appeals, and Collection - Fringe Benefits Tax

153. Parts II and III, and Divisions I, II, and IV o f Part IV apply, 
with the necessary changes made, to fringe benefits tax payable under 
this Order.
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Part VI: A dvance C orporation  Tax 

Return o f  Advance Corporation Tax

154. (1) A resident com pany m ust, w ith in  seven days of 
paying a dividend, file  a return o f  advance corporation tax stating -

(a) the am ount o f  d iv id en d s paid; and
(b) advance corporation tax payable; and
(c) the am ount o f  any advance corporation tax 

w hich has been satisfied  in accordance with 
section 87(4); and

(d) any other inform ation  required by the 
C om m issioner.

(2) Section 132 applies, w ith  the necessary changes 
made, to the filing o f  a return o f  advance corporation  tax.

Assessments, Appeals, and  C ollection - A dvan ce  Corporation Tax

155. Parts II and III, and D iv is io n s  I, II, and IV o f  Part IV apply, 
with the necessary changes m ade, to advance corporation tax payable 
under this Order.

Part VII: W ithholding o f  T ax a t Source 

Division I: W ithholding O bligations  

Withholding o f  Tax by E m ployers

156. (1) An em ployer m ust w ith h old  tax from  a payment of 
employment income to an em p loyee (other than a dom estic assistant) as 
prescribed in the regulations.

(2) The liability o f  an em p lo y er  to w ithhold tax under
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subsection (1) is not abated or extinguished -

(a) because the employer has a right, or is 
otherwise under an obligation, to deduct and 
withhold any other amount from such 
payments; or

(b) because o f any law providing that the amount 
o f any such payment shall not be reduced or 
be subject to attachment.

Payments to Resident Contractors

157. (1) Subject to this section, a person who contracts with a
resident contractor must withhold tax on the payment to the contractor 
at the rate o f  5 % o f the gross amount o f the payment.

(2) Subsection (1) does not apply to payments by an 
individual relating to the erection or improvement o f the individual’s 
principal residence.

(3) Subsection (1) applies only commencing with the first 
month in which payments under the contract exceed M 3,000 in that 
month.

Payments o f  Interest

158. (1) Subject to section 27, a person resident in Lesotho,
other than an individual, who pays interest to a person resident in 
Lesotho must withhold tax on the payment at the rate o f  10% o f the 
gross amount o f  the payment.

(2) Where tax has been withheld under subsection (1) on 
a payment o f  interest to a resident individual (other than a resident 
individual in the capacity o f  a trustee) or to an exempt organisation, the 
interest is excluded from gross income and the withholding tax is a
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final tax.

(3) This section does not app ly  to  a person whose intere$t 
income is exempt from incom e tax.

Payments by a Superannuation F und

159. (1) A trustee or fund m anager o f  a superannuation fund 
must withhold tax from a lum p sum  or p er io d ic  paym ent made by the 
fund to a beneficiary as prescribed in the regu lations.

(2) W here tax has been w ith h eld  under subsection (1) on 
a lump sum payment made by a com p ly in g  superannuation fund, the 
payment is excluded from gross in com e and the w ithholding tax is a 
final tax.

Payments by a Liquidator

160. A liquidator making a paym ent to a m em ber o f  a company 
must withhold tax on the paym ent at the rate o f  10% o f  the gross 
amount o f the payment.

International Payments

161. (1) A person m aking a paym en t o f  the kind referred to in 
section 107 or 108 must w ithhold from  the paym ent the tax levied 
under the relevant section.

(2) Where the paym ent is  to  b e  m ade to a trustee and the 
payer is uncertain o f  the application o f  the relevant section, the payer 
may -

(a) w ithhold tax at the rate specified  in the 
relevant section ; and

(b) pay that tax to  the C om m issioner,
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in which event the payer is relieved o f  liability to pay the amount o f  tax 
withheld to the person entitled to the payment.

(3) If a trustee or beneficiary proves to the satisfaction o f  
the Commissioner that all or part o f a payment is not liable to 
withholding tax, the Commissioner must refund the tax withheld 
pursuant to subsection (2) to the person entitled to it.

(4) Where the Minister has published a notice in the 
Gazette under section 107(6), the payer o f the interest is relieved o f  the 
obligation imposed by this section.

(5) A person making a payment to a non-resident who is 
required by the Commissioner by notice in writing given under section 
110 to withhold tax from the payment must withhold tax in accordance 
with that notice.

Division II: General Provisions Relating to Withholding o f  Tax 
at Source 

Interpretation

162. In this Division, "payee" means a person receiving payments 
from which tax is required to be withheld under Division I.

Tax Withholding Certificates

163. (1) A withholding agent must deliver to the payee a tax 
withholding certificate setting out the amount o f payments made and tax 
withheld during the year o f  assessment.

(2) A tax withholding certificate must be delivered -

(a) in the case o f  an employee, within 28 days 
after the end o f  the year o f assessment, or 
where an employee has ceased employment 
during the year o f  assessment, within 7 days
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o f  the date on  w hich  em ploym ent ceased; or

(b) in any other case , on the date o f  payment.

(3) A tax w ithholding certificate m ust be attached to the 
return (if required) o f  the payee for the year o f  assessm ent to which the 
certificate relates.

Record o f  Payments and Tax W ithheld

164. (1) A withholding agent m ust m aintain, and keep 
available for inspection by the C om m issioner, records showing, in 
relation to each year o f  assessm ent -

(a) paym ents m ade to a payee; and
(b) tax w ithheld from  those paym ents.

(2) A w ithholding agent m ust w ith in  28  days after the 
end o f the year o f  assessm ent, or within such further tim e as the 
Commissioner may allow , file  w ith the C om m issioner a statement in 
the prescribed form specifying -

(a) the nam e and address o f  each payee; and
(b) the am ounts paid or payable to such persons; 

and
(c) the am ounts o f  tax w ithheld; and
(d) any other inform ation as the Commissioner 

may require.
Failure to Withhold Tax

165. (1) A withholding agent w ho  fa ils to withhold tax in 
accordance with this Part is personally liab le  to pay to the 
Commissioner the amount o f  tax w hich has not been so  withheld; but. 
the withholding agent is entitled to recover this am ount from the payee.

(2) The provisions o f  this Order relating to the collection
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and recovery o f  tax apply to the liability imposed by subsection (1).

Payment o f  Tax Withheld

166. (1) A withholding agent must pay the tax withheld to the
Commissioner within the time prescribed in the regulations.

(2) The provisions o f this Order relating to the collection  
and recovery o f  tax apply to any amount withheld under this Part.

(3) Regulations for the purposes o f subsection (1) may 
prescribe different time periods for different withholding agents.

Priority o f  Tax Withheld’

167. (1) Tax withheld by a withholding agent under this Part -

(a) is held in trust for the Lesotho Government; 
and

(b) is not subject to attachment in respect o f  a 
debt or liability o f the withholding agent,

and in the event o f  any liquidation, assignment, or bankruptcy o f  the 
withholding agent, an amount withheld under this Part does not form 
part o f the estate in liquidation, assignment, or bankruptcy and shall be 
paid in full to the Commissioner before any distribution o f  property is 
made.

(2) Every sum which a withholding agent is required 
under this Part to withhold from a payment is -

(a) a first charge on that payment; and
(b) withheld prior to any other deduction which 

the withholding agent may be required to 
make by virtue o f  an order o f  a court or any * 
other law.



Income Tax Order, 1993

Adjustment on Assessm ent

168. (1) Tax withheld under this Part is treated as received by 
the payee at the time it was withheld; and the in com e o f  the payee is 
calculated accordingly.

(2) Tax withheld from a paym ent under this Part is -

(a) deem ed to have been  paid b y  the person to 
whom  the paym ent is  made; and 

fb) except in the case o f  a final tax under section 
109 or 158(2). set o f f  for the purpose of 
collection o f  tax by assessm ent against the 
incom e tax assessed  on the person for the year 
o f assessm ent in w hich  the paym ent is made.

(3) W here tax withheld under this Part exceeds the 
income tax liability under an assessm ent o f  the taxpayer to whom the 
payment is made, the excess may be applied in reduction o f any other 
tax due from the taxpayer and any further ex cess  shall be refunded to 
the taxpayer.

Part M il:  Records and Investiga tion  Powers 
Accounts and Records

169. (1) A taxpayer must maintain in L esotho in the Sesotho 
or English languages such records as may be necessary' for the accurate 
determination o f the tax payable by the taxpayer.

(2) The Com m issioner m ay d isa llov / a claim  for a 
deduction (including a deduction under section  73 ) i f  the taxpayer is 
unable without reasonable excuse to produce a receip t or other record 
o f the transaction, or to produce ev idence relating to the circumstances 
giving rise to the claim for the deduction.
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(3) The record or evidence referred to in subsections (1) 
or (2) must be retained by the taxpayer for so long as they remain 
material in the administration o f this Order.

Access to Books, Records, and Computers

170. (1) In order to enforce the provisions o f  this Order, the
Commissioner, or any officer authorised by the Commissioner in 
writing for this purpose -

(a) shall have at all times and without any prior 
notice full and free access to any premises, 
place, book, record, or computer; and

(b) may make an extract or copy from any book, 
record, or computer-stored information to 
which access is obtained under paragraph (a); 
and

(c) may seize any book or record that, in the 
opinion o f  the Commissioner or authorised 
officer, affords evidence which may be 
material in determining the liability o f  any 
person to tax under this Order; and

(d) may retain any such book or record for as 
long as it may be required for determining a 
person’s liability or for any proceeding under 
this Order; and

(e) may, where a hard copy or computer disk o f  
information stored on a computer is not 
provided, seize and retain the computer for as 
long as is necessary to copy the information 
required.
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(2) An officer w ho attem pts to  ex erc ise  a power under 
subsection (1) on behalf o f  the C om m issioner is  not entitled , to enter or 
remain on any premises or place if , upon b ein g  requested by the 
occupier o f  the premises or place, the o fficer  d o es not produce an 
authorisation in writing from the C om m issioner to the effect that the 
officer is authorised to exercise that pow er under this section.

(3) The owner, m anager, or any other person on the 
premises or place entered or proposed to b e entered-under this section 
must provide all reasonable facilities and assistance for the effective 
exercise o f power under, this section.

(4) A person w hose b ook s, records, or computer have 
been removed and retained under subsection  (1) m ay exam ine them and 
make copies or extracts from them during regular o ff ic e  hours under 
such supervision as the C om m issioner m ay determ ine.

Notice to Obtain Information or E vidence

171. (1) The C om m issioner m ay, by n otice  in writing, require
a person, whether a taxpayer or not, to furnish such information as may 
be required by the notice.

(2) The C om m issioner m ay by n otice  in writing, require 
a person, whether a taxpayer or not, to attend at the tim e and place 
designated in the notice for the purpose o f  being  exam ined on oath 
before the Commissioner or any o fficer  authorised b y  the 
Commissioner for this purpose, concerning the in com e o f, or fringe 
benefits provided by or to, or assessm ent o f  that person or any other 
person, and for that purpose require such person to produce any book, 
record, or computer-stored inform ation in the control o f  that person.

(3) Where the notice requires the production o f  
documents or other records, it is su ffic ien t i f  such docum ents or other 
records are described with reasonable certainty.
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(4) A notice issued under this section must be served by 
or at the direction o f  the Commissioner by a signed copy delivered by 
hand to the person to whom it is directed, or left at the person’s last 
and usual place o f  abode, and the certificate o f  service signed by the 
person serving the notice is evidence o f the facts stated therein.

Books and Records not in Sesotho or English Language

172. Where any book or record referred to in section 170 or 171 
is not in the Sesotho or English language, the Commissioner may, by 
notice in writing, require the person keeping the book or record to 
provide at the taxpayer’s expense a translation into the Sesotho or 
English language by a translator approved by the Commissioner for this 
purpose.

Part IX: Tax Clearance Certificates 

Tax Clearance Certificate

173. If required by regulations, a taxpayer must obtain a tax 
clearance certificate from the Commissioner before transferring funds 
from Lesotho.

Part X: Taxpayer Identification Number 

Taxpayer Identification Number

174. The Commissioner may require a taxpayer to include the 
taxpayer identification number issued by the Commissioner to that 
taxpayer in any return, notice, or other document used for the purposes 
of this Order.
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Part XI: O ffences a n d  P en alties

Division I: O ffences  
Offences Related to Returns

175. (1) A person w ho fails to f ile  a return or document as 
required by this Order is guilty o f  an o ffen ce  and liab le on conviction 
to a fine not exceeding M 5,000  or to im prisonm ent for a term not 
exceeding six months, or both.

(2) I f a person convicted  o f  an o ffe n c e  under subsection 
(1) fails to file the return or docum ent w ithin  the period specified by 
the Commissioner, that person is gu ilty  o f  an o ffen ce  and liable on 
conviction to a fine o f  M l ,000 for each day during w hich the failure 
continues and to imprisonment for three m onths w ithout the option of a 
fine in lieu o f  imprisonment.

Offences Related to the M aintenance o f  P roper Records

176. (1) A person w ho fails to m aintain proper records in 
accordance with the requirements o f  this Order is  gu ilty  o f  an offence 
and liable on conviction to a fine not exceed in g  M 5 ,0 0 0  or to 
imprisonment for a term not exceed ing six  m onths, or both.

(2) Where a person gu ilty  o f  an o ffen ce  under subsection
(1) knowingly or recklessly kept incorrect records, the person is liable 
on conviction to a fine not exceeding M 1 0 ,0 0 0  or to imprisonment for 
a term not exceeding two years, or both.

Offences Related to Failure to C om ply with a Section 148 Notice

111. (1) A person w ho fails to com p ly  w ith  a notice under
section 148 is guilty o f  an offen ce and liab le  on conviction  to a fine not 
exceeding M 10,000 or to im prisonm ent for a term not exceeding two 
years, or both.
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(2) Where a person is convicted o f an offence under 
subsection (1), the Court may, in addition to imposing a penalty, order 
the convicted person to pay to the Commissioner an amount not 
exceeding the amount which the person failed to pay under the section 
148 notice.

Offences Related to Failure to Withhold Tax

178. A withholding agent who fails to -

(a) withhold tax in accordance with the 
requirements o f Part VII; or

(b) furnish the tax withholding certificate required 
under section 163(2),

is guilty o f  an offence and liable on conviction to a fine not exceeding 
M l0,000 or to imprisonment for a term not exceeding two years, or 
both.

Offences Related to Failure to Give a Statement Required by 
Section 110

179. A person required by section 110(a) to give the 
Commissioner a statement in writing who fails to give the statement is 
guilty o f  an offence and liable on conviction to a fine not exceeding 
M 10,000 or to imprisonment for a term not exceeding two years, or 
both.

Offences Related to Failure to Remit Amounts Withheld Under 
Fart VII

180. A withholding agent who fails to remit the tax withheld to 
the Commissioner within the time required under section 166 is guilty 
of an offence and liable on conviction to a fine not exceeding MIO.OOO 
or to imprisonment for a term not exceeding two years, or both.
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Offences Related to Tax W ithholding C ertifica tes

181. A person w h o -

(a) know ingly m akes, issu es , causes or allows to 
be made or issued , p o ssesses , uses, or causes 
to be used, a tax w ithhold ing  certificate which 
is false;

(b) alters a tax w ithhold ing  certificate, or falsely 
pretends to be the person named in the 
certificate, or obtains credit for an amount of 
tax w ithheld from  paym ents to another person; 
or

(c) w ithout being authorised by the withholding 
agent, issues a docum ent purporting to be a 
tax w ithholding certificate or causes such a 
docum ent to be issued ,

is guilty o f  an offence and liable on conviction  to a fine not exceeding 
M 10,000 or to imprisonment for a term not exceed in g  tw o years, or 
both.

Offences Related to Failure to P rovide R easonable Assistance

182. A person who fails to provide the C om m issioner or 
authorised officer with all reasonable facilities and assistance as 
required by section 170(3) is guilty o f  an o ffen ce  and liable on 
conviction to a fine not exceeding M 5 ,0 0 0  or to im prisonm ent for a 
term not exceeding six months, or both.

Offences Related to Failure to Com ply W ith a  Section 171 Notice

183. A person who fails to com ply w ith a n otice  issued under 
section 171 is guilty o f  an offence and liab le on conviction  to a fine not
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exceeding M 5,000 or to imprisonment for a term not exceeding six 
months, or both.

Offences Related to Tax Clearance Certificates

184. A taxpayer who transfers funds from an account in Lesotho 
to an account in another country without meeting the requirements o f  
section 173 is guilty o f an offence and liable on conviction to a fine not 
exceeding M 10,000 or to imprisonment for a term not exceeding two 
years, or both.

Offences R ela ted  to Taxpayer Identification Numbers

185. (1) A person who knowingly uses a false taxpayer 
identification number (including the taxpayer identification number o f  
another person) on a return or document prescribed or used for the 
purposes o f this Order is guilty o f an offence and liable on conviction  
to a fine not exceeding M 10,000 or to imprisonment for a term not 
exceeding two years, or both.

(2) Subsection (1) shall not apply where a person has 
used the taxpayer identification number o f another person with the 
permission o f  the other person on a document relating to the tax affairs 
of the other person.

Offences Related to Secrecy

186. A person who contravenes subsection 202(1) is guilty o f  an 
offence and liable on conviction to a fine not exceeding M 5,000 or to 
imprisonment for a term not exceeding six months, or both.

Offences Related to Contempt o f  the Tribunal

187. A person who contravenes section 207(7) is guilty o f  an 
offence and liable on conviction to a fine not exceeding M 5,000 or to 
imprisonment for a term not exceeding six months, or both.
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False or Misleading Statem ents

188. (1) Subject to subsection (2 ) , a person w ho -

(a) makes a statem ent to a taxation officer that is 
false or m isleading in a material particular; of

(b) om its from a statem ent m ade to a taxation 
officer any m atter or th ing without which the 
statement is  m islead ing  in a material 
particular,

is guilty o f an offence and liable on co n v ic tion  to a fine not exceeding 
M 5,000 or to imprisonment for a term not ex ceed in g  six months, or 
both.

(2) Where the person gu ilty  o f  an o ffen ce  under 
subsection (1) knowingly or recklessly  m ade the statem ent, the person 
is liable on conviction to a fine not ex ceed in g  M  1 0 ,0 0 0  or to 
imprisonment for a term not exceed in g  tw o years, or both.

(3) It is a defence to a prosecution  under subsection (1) if 
it is proved that the person did not know  and cou ld  not reasonably be 
expected to have known that the statem ent to w hich  the prosecution 
relates was false or m isleading.

(4) A reference in this section  to a statement made to a 
taxation officer is a reference to a statem ent m ade orally , in writing, or 
in any other form to that o fficer acting in the perform ance o f duties 
under this Order, and includes a statem ent m ade -

(a) in an application , certificate , declaration, 
notification, return, ob jection , or other 
docum ent m ade, prepared, g iven , filed, or 
furnished under this Order; or
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(b) in information furnished under this Order; or

(c) in a document furnished to a taxation officer 
otherwise than under this Order; or

(d) in answer to a question asked o f  a person by a 
taxation officer; or

(e) to another person with the knowledge or 
reasonable expectation that the statement 
would be conveyed to a taxation officer.

Obstructing Taxation Officers

189. A person who obstructs the Commissioner or an authorised 
officer in the performance o f duties under this Order is guilty o f  an 
offence and liable on conviction to a fine not exceeding M l0,000  or to 
imprisonment for a term not exceeding two years, or both.

Offences Related to Failure to Comply with Section 149

190. A receiver who fails to comply with Section 149 is guilty o f  
an offence and liable on conviction to a fine not exceeding M l0 ,000  or 
to imprisonment for a term not exceeding two years, or both.

Offences by Corporate Bodies

191. (1) Where an offence under this Part has been committed 
by a company which is a corporate body, every person who at the time 
of the commission o f  the offence -

(a) was a nominated officer, director, general 
manager, secretary, or other similar officer o f  
the company; or

(b) was acting or purporting to act in such 
capacity,
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is deemed to have committed the o ffen ce .

(2) It is a defence to a prosecution  under subsection (1)
that -

(a) the o ffen ce  w as com m itted  without such 
person’s consen t or know ledge; and

(b) the person exercised  all such, diligence to 
prevent the co m m ission  o f  the offence as 
ought to have been exercised  having regard to 
the nature o f  such p erso n ’s functions and all 
the circum stances.

Division II: A d d itio n a l Tax
Interpretation

192. In this D ivision , the "specified rate" is the rate as published 
from time to time by the C om m issioner based on the normal 
commercial lending rates in Lesotho.

Additional Tax fo r  Failure to File R etu rn s

193. A taxpayer who fails to file  a return (other than a return 
required under section 130) within the tim e required under this Order is 
liable for additional tax at the specified  rate on the tax payable for the 
year o f assessment from the date the return w as due.

Additional Tax fo r  Failure to Pay Tax W hen D ue

194. (1) A person who fails to pay tax im posed by this Order 
(including an instalment o f  tax under section  150) on or before the date 
on which such payment is due is liab le for additional tax at the 
specified rate on the deficiency calculated from  the date on which thd 
payment was due.
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(2) If a person pays additional tax under subsection (1), 
and the tax to which it relates is found not to have been due and 
payable by that person and is refunded, then the additional tax, or so 
much o f the additional tax as relates to the amount o f the refund, must 
also be refunded to such person.

Additional Tax fo r  Under-Estimation o f  Tax Payable

195. Where a taxpayer has been granted an extension o f time to 
file a return and the tax estimated to be payable by the taxpayer under 
section 131(4) is more than 10% below the actual amount payable (after 
set o ff o f  instalments o f tax paid), the taxpayer is liable for additional 
tax at the specified rate on the whole o f the deficiency calculated from 
the date the payment was due.

Additional Tax in Relation to Tax Withheld Under Part VII

196. (1) A withholding agent liable under section 165 for 
failing to withhold tax is liable for additional tax at the specified rate on 
the amount o f  tax not withheld calculated from the due date for 
payment o f such tax.

(2) A withholding agent who fails to comply with section 
166 is liable for additional tax at the specified rate on the amount o f  tax 
which that person has failed to pay to the Commissioner calculated 
from the due date for payment o f such tax.

(3) Additional tax recoverable under subsection- (1) or (2) 
is borne personally by the person on whom it is levied, and no part 
thereof is recoverable from the payee, or credited against an assessment 
of tax.

Additional Tax in Relation to Records

197. A taxpayer who fails to maintain proper records in 
accordance with the requirements o f this Order is liable for additional
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tax equal to double the amount o f  tax payab le b y  the taxpayer for the 
year o f assessment.

Additional Tax in Relation to False o r  M islead in g  Statements

198. (1) W here a taxpayer k n ow in g ly  or recklessly -

(a) makes a statem ent to a taxation officer that is 
false or m isleading in a material particular; or

(b) om its from  a statem ent m ade to a taxation 
officer any m atter or thing without which the 
statement is m islead ing  in a material 
particular,

and the tax properly payable by the taxpayer exceed s the tax that would 
have been payable if  the taxpayer w as assessed  on the basis that the 
statement was not false or m isleading, the taxpayer is liable for 
additional tax equal to double the am ount o f  the excess.

(2) Section 188(4) applies in determ ining whether a 
taxpayer has made a statement to a taxation o fficer .

Recovery o f  Additional Tax

199. (1) The provisions o f  this O rder relating to the collection 
and recovery o f  incom e tax apply to any additional tax imposed.

(2) The C om m issioner m ay rem it in w hole or part the 
additional tax payable.

(3) Subject to subsection (4 ), the im position  o f additional 
tax is in addition to any penalty im posed as a result o f  a conviction for 
an offence under D ivision I.

(4) N o additional tax is payab le  under section 197 or 198
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where the taxpayer has been convicted o f an offence under section 176 
or 188 for the same act or omission.

(5) If additional tax under section 197 or 198 has been 
paid and the Commissioner institutes a prosecution proceeding under 
section 176 or 188 for the same act or omission, the Commissioner 
must refund the amount o f  additional tax paid; and that additional tax is 
not payable unless the prosecution is withdrawn.

Part XII: Administration

Division I: Office o f  the Commissioner o f  Income Tax

Appointment o f  Commissioner and Deputy Commissioner o f  
Income Tax

200. (1) For the administration o f this Order, the Minister 
may appoint a Commissioner o f Income Tax and a Deputy 
Commissioner o f  Income Tax.

(2) The Commissioner has the general administration o f
this Order.

(3) The Deputy Commissioner shall, under the direction 
of the Commissioner, perform such general official duties as required 
by this Order or by the Commissioner; and shall, in the case o f  illness, 
absence, or temporary incapacity o f the Commissioner, act in the office  
of the Commissioner.

(4) A gazette notice that a person has been appointed to 
an office under subsection (1) is conclusive evidence o f  the 
appointment.

Delegation

201. The Commissioner may delegate to any officer o f  the
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Department o f Income Tax any pow er or duty conferred or imposed on 
the Commissioner by this Order, other than this p ow er o f  delegation.

Secrecy

202. (1) Subject to subsections (3) and (4 ), a person appointed
under or employed in the carrying out o f  the provision s o f  this Order 
must preserve secrecy with regard to all inform ation or documents 
which may com e to his or her kn ow led ge in an o ffic ia l capacity in the 
performance o f  duties under this Order, and m ust not communicate 
such information or the contents o f  such docum ents to any other person 
except in the performance o f  his or her duties under this Order or by 
order o f a competent court.

(2) A person appointed to audit the assessm ents and 
accounts o f the Com m issioner, is, for the purposes o f  this section, 
deemed to be a person em ployed in carrying out the provisions of this 
Order.

(3) Subsection (1) does not prohibit the disclosure of 
information or documents to -

(a) the M inister or any other person where such 
disclosure is  necessary for the purposes of this 
Order; or

(b) the A uditor-G eneral or any person authorized 
by the A uditor-G eneral; or

(c) the com petent authority o f  the government of 
a country w ith w hich  an agreem ent for the 
avoidance o f  double taxation exists, to the 
extent perm itted under that agreement.

(4) Information obtained by the C om m issioner in the 
performance o f  the C om m issioner’s duties under this Order may be 
used by the Commissioner for purposes o f  any other fiscal law
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administered by the Commissioner or under which the Commissioner is 
appointed collector o f  tax.

(5) No officer or employee o f the Department o f  Income 
Tax may enter upon his or her duties unless he or she has first taken 
and subscribed before a Commissioner o f  Oaths the prescribed oath o f  
secrecy.

Division II: Administrative Tribunal fo r  Tax Appeals
E stablishm ent

203. There is hereby established an Administrative Tribunal for 
Tax Appeals which shall consist o f a President and such other members 
as are appointed by the Minister in accordance with this Part.

Membership

204. (1) The President shall be a Judge o f the High Court o f  
Lesotho.

(2) A person may not be appointed as a member o f  the 
Tribunal unless the person -

(a) is enrolled as a legal practitioner o f  the Court 
o f Appeal o f Lesotho and has significant 
experience in taxation matters;

(b) is a member o f the Lesotho Institute o f  
Accountants and has significant experience in 
taxation matters; or

(c) has, in the opinion o f the Minister, special 
knowledge or skills relevant to the exercise o f  
the powers o f the Tribunal.

(3) A member o f the Tribunal, other than the President, 
may be appointed either as a full-time or part-time member.
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(4) N o  member o f  the Tribunal m ay be an officer of the 
Department o f Income Tax.

(5) A member o f  the T ribunal, other than the President 
shall receive such remuneration and a llow an ces as are prescribed.

(6) The President holds o f f ic e  until ceasing to hold the 
office o f Judge o f  the High Court o f  L eso th o , or until resigning from 
the office o f President by notice in w riting to the M inister.

(7) A member o f  the T ribunal, other than the President, 
holds office for a term o f  5 years, and is e lig ib le  for reappointment.

(8) Subject to subsections (9) to (11) ,  a member of the 
Tribunal, other than the President, ceases to b e  a m em ber on -

(a) becom ing an unrehabilitated insolvent; or

(b) becom ing unable to perform  the duties of the 
Tribunal; or

(c) being rem oved by the M inister, by notice in 
w riting, for proven m isconduct; or

(d) resigning by n o tice  in w riting to the Minister.

(9) A member o f  the Tribunal other than the President 
may be removed from office by the M inister for inability  to perform 
the duties o f the office or for m isbehaviour i f  the question o f the 
member’s removal has been referred to a com m ittee  appointed under 
subsection (10) and the com m ittee has recom m ended  to the Minister 
that the member ought to be rem oved for inab ility  or for misbehaviour.

(10) If the Minister is o f  the op in ion  that a member other 
than the President should be rem oved, the M in ister m ust appoint a 
committee consisting o f  a chairman and not le ss  than tw o other
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members selected by the Chief Justice from among persons who hold or 
have held high judicial office.

(11) The committee appointed under subsection (10) must 
enquire into the matter and report to the Minister recommending 
whether the member ought to be removed under this section.

(12) N o action, suit, prosecution, or any other proceeding 
may be brought or instituted personally against a person who is or was 
a member o f  the Tribunal in respect o f any act done or omitted to be 
done in good faith in the discharge o f any function under this Order.

(13) A member appointed to the Tribunal who has a 
material, pecuniary, or other interest that could conflict with the proper 
performance o f  the member’s functions must disclose the interest and 
not take part in any hearing o f  the Tribunal that could conflict with 
such interest unless both parties to the proceeding agree on the member 
taking part in the hearing.

Responsibility

205. The Tribunal shall hear and consider appeals from taxpayers 
with respect to objection decisions and may make the orders as set out 
in section 138(3) o f  this Order.

Organisation

206. (1) The Tribunal shall have a seal which shall be 
judicially noticed.

(2) The President shall assign members to hearings.

(3) On a hearing o f an appeal, the Tribunal may be 
constituted by one member or by three members at the discretion o f  the 
President.
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Administration and Procedure

207. (1) The tim es and p laces o f  the hearings o f  the Tribunal
shall be as specified by the President w ith  a v ie w  to securing a 
reasonable opportunity for taxpayers to appear b efore the Tribunal with 
as little inconvenience and expense as is  practicable.

(2) The Tribunal shall b e  conducted  w ith as a little 
formality and technicality as possib le , and the Tribunal is not bound by 
the rules o f  evidence but may inform  its e lf  on any matter in such 
manner as it thinks appropriate.

(3) The proceedings o f  the Tribunal shall be conducted in 
accordance with such rules o f  practice and procedure as the President 
may specify.

(4) The m ailing by certified  or registered mail of any 
pleading, decision, or order in respect o f  proceed ings before the 
Tribunal is sufficient service o f  such p lead ing , decision , or order.

(5) The registry functions o f  the Tribunal shall be 
performed by the Registry o f  the H igh  C ourt o f  L esotho.

(6) The Tribunal shall have such assistance in carrying 
out its lawful writs, processes, orders, ru les, decrees, or commands as 
is available to a court in L esotho.

(7) A  person shall not -

(a) insult a m em ber in or  
in relation to the 
exercise o f  pow ers or 
functions as a 
member; or

(b) interrupt the
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proceedings o f  the 
Tribunal; or

(c) create a disturbance, 
or take part in 
creating or 
continuing a 
disturbance, in or 
near a place where 
the Tribunal is 
sitting; or

(d) do any other act or 
thing that would, if  
the Tribunal was a 
court o f  record, 
constitute a contempt 
o f that court.

Hearings and Decisions

208. (1) Hearings before the Tribunal must be open to the
public unless the taxpayer requests that such proceeding should be 
closed to the public.

(2) A decision on an appeal must be made as quickly as 
practicable and notified to the parties in writing.

(3) The written decision o f  the Tribunal must include its 
findings o f  fact or opinion.

(4) Subject to subsection (6), all decisions o f the Tribunal 
and all evidence received by it, including a transcript o f  the report o f  
the hearings, are public records open to the inspection o f  the public.

(5) Subject to subsection (6), the Tribunal must provide 
for the publication o f  its decisions in such form and manner as may be
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adapted for public information and use, and such authorised publication 
is evidence o f the decisions o f  the Tribunal in all courts o f  Lesotho 
without any further proof or authentication.

(6) The Tribunal shall ensure that in releasing 
information or allow ing access to inform ation under subsection (4) or
( 5 ) -

(a) the identity and affairs o f  the taxpayer 
or any other person is  concealed; and

(b) m easures are taken to prevent the disclosure of 
trade secrets or other confidential information.

Division III: Form s a n d  N o tic e s

Forms and Notices; A uthentication  o f  D ocum ents

209. (1) Form s, notices, returns, statem ents, tables, and other 
documents prescribed or published by the C om m issioner may be in 
such form as the C om m issioner determ ines for the efficient 
administration o f  this Order and publication o f  such documents in the 
Gazette is not required.

(2) The C om m issioner shall m ake such documents 
available to the public at the Taxation O ffice  and at such other 
locations, or by mail, as the C om m issioner m ay determine.

(3) A notice or other docum ent issued , served, or given 
by the Commissioner under this Order is  su fficien tly  authenticated if 
the name or title o f  the C om m issioner, or authorised officer, is printed, 
stamped, or written on the docum ent.

Service o f  Notices and O ther D ocum ents

210. (1) A notice or other docum ent required or authorised by 
this Order to be served upon a person, other than a com pany, is
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considered sufficiently served if  -

(a) personally served upon that person; or

(b) left at the person’s usual or last known place 
o f abode, office, or place o f business in 
Lesotho; or

(c) sent by registered post to such place o f  abode, 
office, or place o f business, or to the person’s 
usual or last known address in Lesotho.

(2) A notice or other document required or authorised by 
this Order to be served upon a company is considered sufficiently 
served -

(a) if  personally served on the Nominated 
Company Officer o f the company; or

(b) if  left at the registered office o f  the company 
or the company’s address for service o f  
notices under the Order; or

(c) where there is no such office or address, i f  it 
is left at or sent by registered post to any 
office or place o f business o f the company in 
Lesotho.

Division IV: Nominated Officers 

Notification o f  Nominated Officers

211. (1) Every partnership, trust, superannuation fund, or
company which carries on business in Lesotho or derives Lesotho- 
source incom e (apart from income subject to a final tax under section 
109) is required to have a nominated officer for tax purposes.
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(2) In the case o f  -

(a) a partnership w ith a resident partner, 
the nom inated o fficer  m ust be a 
resident partner; or

(b) a trust (other than a superannuation 
fund) with a resident trustee, the 
nominated o fficer  m ust be a resident 
trustee; or

(c) a superannuation fund w ith a resident 
trustee or fund m anager, the nominated 
officer m ust be a resident trustee or, if 
there is no trustee, a resident person 
w ho m anages the fund; or

(d) a com pany w ith a resident officer, the 
nom inated o fficer  m ust be a company 
officer resident in L esotho.

(3) The name o f  the nom inated o fficer  must be notified 
to the Commissioner in the first year o f  assessm ent in which the 
partnership, trust, superannuation fund or com pany satisfies subsection 
( 1) .

(4) W here a partnership, trust, superannuation fund or 
company fails to com ply with subsection (3 ), the nom inated officer will 
be the person specified by the C om m issioner.

(5) Subject to subsection (2 ), a partnership, trust, 
superannuation fund, or com pany m ay by notice in writing change the 
nominated officer.

(6) The nominated o fficer  is responsib le for any 
obligation imposed on the partnership, trust, superannuation fund, or
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company under this Order and must notify the Commissioner o f  the 
identity o f  any non-resident partners, beneficiaries, or shareholders as 
the case may be.

Chapter V

M ISC E L L A N E O U S PRO VISIO NS

Regulations and Amendment o f  Schedules

212. (1) The Minister may make regulations -

(a) for ihe better 
carrying into effect 
o f the purposes o f  
this Order; or

(b) to amend the First,
Fifth, Sixth, and 
Seventh Schedules to 
this Order; or

(c) to amend any 
monetary amount set 
out in this Order.

(2) The regulations may contain provisions o f  a saving or 
transitional nature consequent on the making o f  this Order.

(3) I f the regulations so provide, they may take effect 
from the date on which this Order comes into effect or a later date, 
regardless o f  whether they are published in the Gazette before or after 
1 April 1993.
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Repeal

213. The Acts and Orders sp ecified  in the Seventh Schedule to 
this Order and any regulations m ade thereunder (referred to as the 
"Repealed Legislation") are hereby repealed .

Transitional Provisions

214. (1) The Repealed L eg isla tion  continues to apply to years 
of assessment prior to the year o f  assessm en t in w hich this Order 
comes into operation pursuant to section  2 .

(2) All appointm ents m ade under the Repealed 
Legislation and subsisting at the date o f  com m encem ent o f this Order 
are deemed to be appointments m ade under this Order; and an oath of 
secrecy taken under the R epealed L eg isla tion  is  treated as having been 
taken under this Order.

(3) A taxation agreem ent m ade under section 105 or 106 
of the Income Tax Act 1981 or its p red ecessor continues to have effect 
under this Order.

(4) A ll forms and docum ents used in relation to the 
Repealed Legislation may continue to b e used  under this Order, and all 
references in those forms and docum ents to  p rovisions o f  and 
expressions appropriate to the R epealed  L eg isla tion  are taken to refer to 
the corresponding provisions and exp ression s o f  this Order.

(5) A reference in this O rder to a previous year of 
assessment includes, where the con text requ ires, a reference to a year 
o f assessment under the Repealed L eg isla tion .

(6) Where this Order requires a taxpayer to change its 
method o f accounting for the year o f  assessm en t commencing on or 
after 1 April 1993, then one-third o f  the adjustm ent under section 50(5) 
to income or deductions is included in chargeab le incom e for that year



149

Income Tax Order, 1993

of assessment and in each o f the two subsequent years o f assessment.

(7) Section 1 IB o f the Income Tax Act 1981 continues to 
apply to long-term contracts entered into before 1 April 1992 but which 
have not been completed at that date.

(8) Section 23 o f the Income Tax Act 1981 continues to 
apply to a contract gratuity paid in respect o f a contract entered into 
before 1 April 1993 but only to the extent calculated in accordance with 
the following formula -

A x B/C

where,

A is the total amount o f the contract gratuity paid; and
B is the total number o f  days before 1 April 1993 o f  the

contract in respect o f which the contract gratuity was paid; 
and

C is the total number o f days o f  the contract.

(9) Section 26(c) and (d) o f the Income Tax Act 1981 
continues to apply to assets used or brought into use prior to the date o f  
enactment o f  this Order; and Section 41 o f this Order applies to 
depreciable assets acquired after the date o f enactment o f this Order.

(10) A company which was entitled to use a substituted 
accounting period under section 40 o f the Income Tax Act 1981 is 
permitted to continue to use that period as the year o f  assessment under 
this Order until the Commissioner decides otherwise.

(11) Where a taxpayer, other than a company, was entitled 
to use a substituted accounting period under section 40 o f  the Income 
Tax Act 1981, the year o f  assessment immediately preceding the year 
of assessment commencing on 1 April 1993 is treated as having ended 
on 31 March 1993.
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(12) Section 90(a) and (b) o f  th e  In com e Tax Act 19$\ 
continues to apply to dividends and in terest paid  or credited to non­
residents who are residents o f  the R ep ub lic  o f  South Africa or the 
United Kingdom for the purposes o f  L eso th o ’ s double tax treaties with 
those countries as in force at 1 April 1993 .
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SCHEDULES 
First Schedule

(Section 3)

Public International Organisations

African Development Bank 
African Development Fund
Anglo De Beers Forest Services (Lesotho) Ltd 
Catholic Relief Services
Co-operative for American Remittances Everywhere 
Crown Agents
Customs Cooperation Council
Development Bank of South Africa
European Bank for Reconstruction and Development
European Development Fund
Food and Agriculture Organisation
Intergovernmental Maritime Consultative Organisation 
International Atomic Energy Agency
International Bank for Reconstruction and Development 
International Centre for Settlement of Investment Disputes 
International Civil Aviation Organisation 
International Committee of the Red Cross 
International Criminal Police Organisation 
International Development Association 
International Finance Corporation 
International Fund for Agricultural Development 
International Labour Organization 
International Maritime Satellite Organisation 
International Monetary Fund
International Secretariat for Volunteer Services 
International Telecommunications Union
International Telecommunications Satellite Organisation
International Voluntary Services
International Wheat Advisory Conmittee
Multilateral Investment Guarantee Agency
Organisation of African Unity
Overseas Development Administration
Southern African Development Co-ordination Conference 
The United Nations Organization and the agencies thereof 
The United States Peace Corps
United International Bureau for the Protection of Intellectual Property
Universal Postal Union
Voluntary Service Overseas
World Health Organisation
World Intellectual Property Organisation
World Meteorological Organisation
World Meteorological Union
World Tourism Organisation
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Second Schedule 
(section 9(1))

Resident Individual Incceno Tax Rates

Chargeable income Rate of tar

1. First M20.000 25X
Second M20.000 35X
Over MAO,000 AOX

2. A r e s i d e n t  i n d i v i d u a l  i s  e n t i t l e d  t o  a  n o n - r e f u n d a b l e  rebate of Hit)
r e d u ce d  by 10 l i s e n t e  f o r  e a c h  L o t i  o f  c h a r g e a b l e  in co m e  above  MIA,000.

Third Schedule 
(section 10)

Resident Company Incoca Tax Rates

N a t u r e  o f  in co m e

1. M a n u f a c tu r in g  incom e d e r i v e d  f ro m
a m a n u f a c t u r i n g  a c t i v i t y
o f  an i n d u s t r i a l ,  s c i e n t i f i c  o r  
e d u c a t i o n a l  n a t u r e  w h ic h  p r o m o t e s  
i n d u s t r i a l ,  s c i e n t i f i c ,  e d u c a t i o n a l  
o r  o t h e r  d e v e lo p m e n t  w i t h i n  L e s o t h o

2 .  O th e r  m a n u f a c t u r i n g  incom e

3. O th e r  income

R a te  of tar

15Z

15X

AOX

Fourth Schedule
(sections 9(2), 11, 109, and 116)

Tax rate for Trustees, Minors, Fringe Benefits, and Electing Her
Residents

The a p p l i c a b l e  r a t e  i s  A0Z

Fifth Schedule 
(section 16)

Minisua Chargeable Incoate

The m u l t i p l i c a t i o n  f a c t o r s  f o r  t h e  p u r p o s e s  o f  s e c t i o n  16(2) ara"

m u l t i p l i c a t i o n  factor
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2.

air truvel amount 
electricity amount 
principal-residence amount 
schooling amount 
secondary home amount 
vehicle amount

100 percent 
100 percent 
5 percent 
100 percent 
5 percent 
25 percent

The amounts specified for the purposes of section 16(6) are -

air travel amount M2,500
electricity amount M3,000
principal-residence amount M150.000
schooling amount, per child Ml,000
secondary home amount M20.000
vehicle amount M20.000

Sixth Schedule 
(section 61)

Declining Balance Depreciation Rates

Group Assets included
Depreciation Rate

1 Automobiles; Taxis; Light General Purpose Trucks; 
Tractors for use over-the-road; Special Tools and 
Devices

2 Office Furniture, Fixtures, and Equipment; Computers 
and Peripheral Equipment and Data Handling Equipment; 
Buses; Heavy General Purpose Trucks; Trailers and 
Trailer Mounted Containers; Construction Equipment

3 Any depreciable asset not included in another group

6 Railroad Cars and Locomotives and Railroad Equipment;
Vessels, Barges, Tugs, and Similar Water Transportation 
Equipment; Industrial Buildings; Engines and Turbines; 
Public Utility Plant.

Seventh Schedule 
(Section 213) 

Repealed Legislation

251

20 X 

10X

5X

The Income Tax Act 1981 and the Amending Acts and Orders thereto.


