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Act No. 24, 1981 ~ INCOME TAX ACT 1981

(Afrikaans text signed by the Administrator-General on
21 December 1981)

ACT

To consolidate and amend the law relating to the taxation of
income; and to provide for incidental matters.

ARRANGEMENT OF SECTIONS

PRELIMINARY
Section
1. Interpretation.
CHAPTER 1
ADMINISTRATION

2. Act to be administered by Secretary.
3. Exercise of powers and performance of duties.
4. Preservation of secrecy.

CHAPTER 11

THE TAXES

Part 1
Normal Tax

5. Levy of normal tax for the benefit of the Central
Revenue Fund and transfer of a part thereof to the
revenue funds of representative authorities.

Rates of normal tax.

Income rebates.

. Rebate in respect of any taxes on dividends payable
to the government of any country other than the
territory.

9. Rebate in respect of non-resident shareholders’ tax.

10. Rebate in respect of foreign income taxes on

royalties and similar income.

11. Rebate in respect of diamond profits tax.

12. When income is deemed to have accrued or to have

been received.

% N o

13. Date of receipt or accrual of antedated salariéy" 0¥ -

pensions and of certain retirement gratuities.

14. Certain amounts to be mcluded in income or taxable
income.

15. Circumstances in which amounts deemed to have
accrued from sources within the territory. -

16. Exemptions.
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17.

18.

19.

20.

21.
22.

23.
24.

25.

26.

27.

28.
29.

30.

31.

32.

33.

34.

35.

36.

37.

INCOME TAX ACT, 1981

General deductions allowed in determination of
taxable income.

Deductions from income derived from mining
operations.

Deduction of expenses incurred by a lessor of land
let for farming purposes, in respect of soil conserva-
tion works. ‘

Deductions and set-off from income derived from
dividends.

Set-off of assessed losses.

Amounts to be taken into account in respect of
values of trading stocks.

Schemes of arrangement involving trading stock.
Deductions not allowed in determination of taxable
income.

Credit agreements providing for postponement of the
passing of ownership.

Income of beneficiaries and estates of deceased
persons.

Determination of taxable income derived from
farming.

Taxable income of public servants.

Persons carrying on business which extends beyond
the territory.

Assessment of persons not ordinarily resident in the
territory who derive income from film business.
Determination of taxable income of co-operative
societies and companies.

Determination of taxable income derived from
insurance business.

Assessment on transfer of business undertaking by
foreign company to South West African subsidiary.
Assessment of owners or charterers of ships or air-
craft not ordinarily resident or registered, managed or
controlled in the territory.

Assessment of persons not ordinarily resident or reg-
istered, managed or controlled in the territory who
derive income from royalties or similar payments.
Calculation of redemption allowances of capital
expenditure in connection with mining operations.
Calculation of capital expenditure on change of
ownership of mining property.

Part 11

Special Provisions Relating to Companies

38. Classification of companies.
39. Redetermination of company’s status.
40. Objection and appeal.
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41.
42
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44,
45,
40.
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58.
59.

60.
61.
62.
63.
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INCOME TAX ACT, 1981
Part {11
Non-resident Sharcholders” Tax

Levy of non-resident sharcholders™ tax,

Income subject to tax.

Person liable for tax.

Recovery of tax.

Rate of tax.

Determination  of  tax  if  company  also operates
outside territory.

. Date of payvment of tax.
. Exemptions.

Part 1V

Undistributed Profits Tax

. Levy of undistributed profits tax and rate thereof.
. Definitions for purposces of this Part.

Exemptions.

Assessment of undistributed profits tax.
Special provisions to apply in certain cases.
Objection and appeal.

CHAPTER 111
GENERAL PROVISIONS

Part |

Returns

. Returns to be in form prescribed by Secretary.
. Notice by Secretary requiring returns for assessment

of taxes and manner of furnishing returns and interim
returns.

. Half-yearly returns by persons engaged in gold

mining.

Income of married women and minor children.

Duty to furnish returns as to employees, their
earnings and other matters.

Duty of companies to furnish returns.

Return of payments in respect of bear¢r warrants.
Return as to shareholdings. :

Duty of persons submitting accounts in support of
returns or preparing accounts for other persons.

. Production of documents and evidence on oath.
65.
. Additional tax in the event of default or omission.

Penalty on default.
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67.
68.
69.
70.

71.
72.

79.

80.

87.
88.
89.
90.

INCOME TAX ACT, 1981
Part 11

Assessments

Assessments and recording thereof.
Estimated assessments.

Additional assessments.

Inspection of record of assessments.

Part 111
Objections and Appeals

Time and manner of lodging objections.

Burden of proof in respect of exemptions. deductions
and rebates.

. Appeal to special court against Secretary’s decision.
. Summoning of witnesses and penalty for non-

attendance.

. Contempt of special court.

. Appeals against decision of a special court.

. Members of courts not disqualified from adjudicating.
. Payment of tax pending appeal.

Part 1V
Payment and Recovery of Tax

Appointment of day for payment of tax and interest
on overdue payments.

Payments of employees™ tax and provisional tax and
interest on overdue payments of such taxes.

. Accounts and recovery proceedings in respect  of

certain taxes.

. Persons by whom normal tax is payable.

. Recovery of tax.

. Correctness of assessment cannot be questioned.

. Collection of taxes under arrangements made under

section 100.

. Evidence as to assessments.

Part V
Representative Taxpayers

Liability of representative taxpayer.

Right of representative taxpayer to indemnity.
Personal liability of representative taxpayer.
Company regarded as agent for absent shareholder.
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91. Power to appoint agent.
92. Remedies of Secretary against agent or trustee.
93. Public officers of companies.

Part VI
Miscellaneous

94. Refunds.

95. Transactions, operations or schemes for purposes of
avoiding or postponing liability for or reducing
amounts of taxes on income.

96. Offences and penalties.

97. Jurisdiction of courts.

98. Authentication and service of documents.

99. Regulations.

100. Prevention of or relief from double taxation.

101. Repeal of laws.

102. Short title.

SCHEDULE 1

Computation of taxable income derived from pastoral,
agricultural or other farming operations.

SCHEDULE 2

Amounts to be deducted or withheld by employers and
provisional payments in respect of normal tax.

SCHEDULE 3

Laws repealed.

BE IT ENACTED by the National Assembly of South
West Africa, as follows:—

PRELIMINARY

mnterpretation. 1. Unless the context otherwise indicates —

(i) “agent” includes any partnership or company or any
other body of persons corporate or unincorporate
acting as an agent; (iv)

(ii) ‘“‘assessment” means the determination by the Secre-
tary, by way of a notice of assessment served in a
manner contemplated in section 98(2) —

(a) of an amount upon which any tax leviable
under this Actis chargeable; or
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(iii)

(iv)

™)

INCOME TAX ACT, 1981
(b) ofthe amount of any such tax; or

{c) ofany loss ranking for set-off,

and for the purposes of Part III of Chapter III
includes any determination by the Secretary in re-
spect of any income rebate referred to in section 7
and any decision of the Secretary which is in terms of
this Act subject to objection and appeal; (ii)

“bonus debentures or securities” means debentures
or securities issued by a company, whether by way of
a bonus award or otherwise, in such manner that the
company’s reserves or unappropriated profits are in
whole or in part applied in paying up such deben-
tures or securities; (Xiv)

“capitalization shares” means shares issued by a
company, whether by way of a bonus award or
otherwise, in such manner that the company’s
reserves (including any share premium account) or
unappropriated profits are in whole or in part
applied in paying up such shares; (xxx)

“company”’ includes —

(a) any association, corporation or company incor-
porated or deemed to be incorporated by or
under any law in force in the territory or in any
part thereof, or any body corporate formed or
established or deemed to be formed or estab-
lished by or under any such law; or

(b) any association, corporation or company incor-
porated under the law of any country other
than the territory or any body corporate
formed or established under such law, if such
association, corporation, company or body, as
the case may be, carries on business or has an
office or place of business in the territory or
derives income from any source within or
deemed to be within the territory or in which
any person ordinarily resident or carrying on
business in the territory is interested as a share-
holder or member; or

{(c) any association, corporation or company incor-
porated under the law of any country other
than the territory or any body corporate
formed or established under such law, if-such
association, corporation, company or body, as
the case may be, is a shareholder in or member
of any company as defined in paragraph (a) or
(b), either directly, or indirectly by reason of
the fact that it is a shareholder in or member of
any other company; or
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(vii)
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(d) any association - (not being an association
referred to in paragraph (4) or an association
to which the provisions of paragraph (i) of sub-
section (1) of section 16 apply) formed in the
territory to serve a specified purpose, benefi-
cial to the public in the territory or a section of
the publicin the territory; or

{e) any unit portfolio comprised in any unit trust
scheme in securities other than property shares
managed or carried on by any company regis-
tered as a management company under section
4 of the Unit Trusts Control Act, 1947 (Act 18
of 1947) and incorporated or deemed to be in-
corporated in the territory if —

(i) such portfolio was created on or after the
date of commencement of the Unit Trusts
Control Amendment Act, 1962 (Act 11 of
1962); or

(ii) such portfolio was created before that date
and the relevant trust deed has after that
date been amended in order to create
further units in that portfolio; (xxxi)

“date of assessment”, in relation to any assessment,
means the date specified in the notice of such assess-
ment as the due date or, where a due date is not so
specified, the date of such notice; (xvii)

“dividend” means any amount distributed by a com-
pany (not being a permanent building society or an
association or institution to which section 16(1)(d)
applies) to its shareholders or any amount dis-
tributed out of the assets pertaining to any unit port-
folio referred to in paragraph (e) of the definition of
“company” in this section to shareholders in relation
to such unit portfolio (including, in the case of any
co-operative society or company referred to in
section 31, any amount distributed to its members,
whether divided among the members in accordance
with their rights as shareholders or according to the
value of business transactions between individual
members and such society or company or on some
other basis), and in this definition the expression
“amount distributed” includes —

(a) in relation to a company that is being wound up
or liquidated, any profits distributed, whether
in cash or otherwise, other than those of a
capital nature, earned before or during the
winding-up or liquidation (any such profits dis-
tributed by the liquidator of the company being
deemed for the purposes of this definition to
have been distributed by the company);
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(b) in relation to a company that is not being
wound up or liquidated, any profits dis-
tributed, whether in cash or otherwise, and
whether of a capital nature or not, including an
amount equal to the nominal value, at the time
of issue thereof, of any capitalization shares
awarded to shareholders and the nominal value
of any bonus debentures or securities awarded
to shareholders;

(c) in the event of the partial reduction or redemp-
tion of the capital of a company, so much of the
sum of any cash and the value of any asset
given to a shareholder as exceeds the cash
equivalent of the amount by which the nominal
value of the shares of that shareholder is
reduced; and

(d) in the event of the reconstruction of a com-
pany, so much of the sum of any cash and the
value of any asset given to a shareholder as
exceeds the nominal value of the shares held by
him before the reconstruction,

but does not include —

(e) the nominal value of any capitalization shares
awarded to a shareholder to the extent to
which such shares have been paid up by means
of the application of the whole or any portion
of the share premium account of a company; or

(H subject to the provisions of the second proviso
to this definition, any cash and the value of any
asset given to a shareholder to the extent to
which the cash and the value of the asset
represents a reduction of the share premium
account of a company; or

(g) so much of the nominal value of any capitaliza-
tion shares awarded to shareholders on or
before 30 June 1975 as part of the equity share
capital of a company by a company which
during the period of ten years ending the day
before the date of such award has made any
partial reduction of its paid-up share capital in-
volving a distribution to shareholders of cash
or other assets, as exceeds the sum of the
amounts which in the opinion of the Secretary
were available for distribution to shareholders
on each and every date on which the company
made a partial reduction of its paid-up share
capital during the said period, less the sum of
so much of the nominal values of all capitaliza-
tion shares awarded by such company during
that period (excluding any portion of that
period occurring prior to 1 July 1957) as con-
stituted dividends for the purposes of this
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definition or the definition of ‘“‘dividend” in
section 1 of the Income Tax Act, 1941: Pro-
vided that for the purposes of this paragraph
the amount available for distribution on any
date on which the company made a partial re-
duction of its paid-up share capital shall, if that
amount exceeds the nominal amount of such
reduction, be deemed to be an amount equal
to such nominal amount; or

(h) the nominal value of any capitalization shares
awarded to shareholders as part of the equity
share capital of acompany, if —

(i) such shares are or were awarded on or
before 30 June 1975 and during the period of
ten years ending the day before the date of
such award the company has not made any
partial reduction of its paid-up share capital
involving a distribution to shareholders of
cash or other assets; or

(i) such shares are awarded on or after 1 July
1975;

(/) any amount distributed by any co-operative
society or company referred to in section 31 by
way of a bonus, to the extent that such amount
is allowable as a deduction from the income of
such society or company under the provisions
-of section 31: ‘

Provided that the provisions of paragraphs (g) and
(h) shall not apply in respect of the nominal value (or
any portion thereof) of any capitalization share
awarded before 1 January 1974 by any company
which is recognized as a private company in terms of
section 38: Provided further that, for the purposes of
this definition —

(i) where a company has on or after 1 January
1974 transferred any amount from reserves
(excluding any share premium account) or
undistributed profits to the share capital or
the share premium account of the company
without applying the amount in paying up
capitalization shares .or has applied the
amount in paying up capitalization shares
the nominal value of which did not in whole
or in part constitute an amount distributed
as contemplated in the foregoing provisions
of this definition, the amount so transferred
(reduced by so much thereof as constitutes
such -an amount . disttibuted) shall be
deemed — '
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(i)

(iii)

(aa) to the extent that such amount (as so
reduced) is shown to consist of profits
of a capital nature, to be a profit of a
capital nature available for distribu-
tion by the company to shareholders
who, in the event of a distribution by
the company at any time (whether
before or during the winding-up or
liquidation of the company) of profits
of a capital nature would be entitled to
participate in such a distribution; and

(bb) to the extent that subparagraph (aa)
does not apply, to be a profit which is
not of a capital nature and is available
for distribution by the company to
shareholders who, in the event of a dis-
tribution by the company at any time
(whether before or during the winding-
up or liquidation of the company) of
profits which are not of a capital
nature would be entitled to participate
in such a distribution,

regardless of whether in either case the com-
pany in fact has or has not any profits avail-
able for distribution;

where the share capital of the company con-
sists of different classes of share capital, any
amount deemed by paragraph (i) of this pro-
viso to be available for distribution to share-
holders shall, in applying that paragraph, be
apportioned between such classes of share
capital in accordance with the rights of the
holders of the corresponding classes of
shares to participate in distributions of
profits of a capital nature or profits which
are not of a capital nature, as the case may
be, and the amount deemed by the said
paragraph to be available for distribution to
the shareholders in respect of any such class
of shares shall be the amount allocated to
the share capital of that class under such
apportionment;

where any amount is under the provisions of
paragraph (i) of this proviso or that para-
graph as applied by paragraph (ii) of this
proviso, deemed to be a profit available for
distribution to shareholders and any of the
shares of any class (hereinafter referred to
as the original shares) held by any such
shareholders are - converted into -shares of
any other class or the original shares are
cancelled and shares of any other class are
issued in place of the original shares, the
said amount shall, to the extent that it
relates to or may have been‘apportioned to
the original shares be deemed to relate to

Pt
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(iv)

V)

and to be a profit available for distribution
to the shareholders in respect of the shares
of such other class and the provisions of this
proviso shall, to the extent that the said
amount is deemed to consist of a profit as
aforesaid, apply in respect of such amount
as though it were an amount referred to in
paragraph (i) of this proviso, and the share-
holders in respect of the shares of such other
class shall, regardless of the rights attaching
to such shares, be deemed as respects the
said amount to be entitled to participate in
profits of the same nature as the profit
deemed by this paragraph to be available for
distribution to the shareholders, whether
such profit is of a capital nature or is not of a
capital nature;

subject to the provisions of paragraphs (iii)
and (vi) of this proviso, where any amount is
under the provisions of paragraph (i) of this
proviso or that paragraph as applied by
paragraph (ii) of this proviso, deemed to be
a profit available for distribution to share-
holders and any shares issued by the
company are cancelled without a return of
the share capital or any share premium
relating to such shares, such share capital or
share premium or any reserve created by
reason of the cancellation of such shares
shall, to the extent that the said profit may
be apportioned to the said shares, be
deemed to comsist of a profit (of the same
nature as the aforesaid profit) available for
distribution to shareholders who are or may
become interested in such share capital,
share premium or reserve, and where any
cash is or any assets are given to share-
holders by way of a return of or a distribu-
tion out of such share capital, share pre-
mium or reserve, the sum of the amount of
such cash and the value of such assets shall,
to the extent that such sum does not exceed
the amount deemed by this paragraph to
consist of a profit available for distribution
to shareholders, be deemed to be a profit (of
the same nature as the first-mentioned
profit) distributed to the shareholders;

if, in the event ‘of the subsequent partial
reduction or redemption of the share capital
(including any share premium) of the com-
pany or the reconstruction of the company,
any cash or any asset is given to shareholders
and such cash or asset (or a portion thereof)
represents a return of share capital or share

premium. the amount of share capital or

share premium so returned — . ;



24 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981 INCOME TAX ACT, 1981

(aa) to shareholders entitled to participate
in distributions of profits which are not
of a capital nature and in respect of
whom any amount is deemed under
paragraph (i) (bb) of this proviso to be
such a profit available for distribution
to such shareholders, shall (to the
extent that the amount returned to
such shareholders does not exceed the
aggregate of the amounts of the profits
so deemed to be available for distribu-
tion to such shareholders) be deemed
to be a profit, not of a capital nature,
distributed to such shareholders, and
the amounts so deemed to be available
for distribution shall be deemed to
have been reduced accordingly; or

(bb) to sharehoiders entitled to participate in
distributions of profits of a capital
nature and in respect of whom any
amount is deemed under paragraph
(i)(aa) of this proviso to be such a profit
available for distribution to such share-
holders, shall (to the extent that the
amount returned to such shareholders
{(less so much thereof as is deemed un-.
der sub-paragraph {aa) of this paragraph
to be a profit, not of a capital nature,
distributed to such shareholders) does
not exceed the aggregate of the amounts

. of the profits deemed under the said
paragraph (i)(aa) to be available for dis-
~tribution to such shareholders) be
deemed to be a profit of a capital nature
distributed to such shareholders and the
amounts so available for distribution
shall be deemed to have been reduced
accordingly; -

(vi) where the company has lost some of its paid-
up share capital (including any share
premium) as a result of losses actually in-
curred by it and such share capital is in con-
sequence partially reduced to take account
of such losses, any amounts which in terms
of this proviso are at the date of such partial
reduction of such share capital deemed to be
profits available for distribution to share-
holders shall be deemed to have been re-
duced to the extent that such losses are so
accounted for and in such manner that, as
far as possible and on the basis, where nec-
essary, of an apportionment between differ-
ent classes of share capital in accordance
with the rights of shareholders —

\
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any such profits which are of a capital
nature and relate to shareholders
entitled to participate in profits of that
nature, are reduced by so much of the
amount by which the said share capital is
reduced as is attributable to losses of a
capital nature; and

any such profits which are not of a
capital nature and relate to share-
holders entitled to participate in
profits which are not of a capital
nature, are reduced by so much of the
amount by which the said share capital
is reduced as is attributable to losses
which are not of a capital nature;

(vii) in the event of the winding-up or liquidation
of the company —

(aa)

(A)

(B)

(bb)

any profits which in terms of the pre-
ceding provisions of this proviso are, at
the commencement of the winding-up
or liquidation, deemed to be available
for distribution to shareholders shall, if
the company has lost some of its paid-
up share capital (including any share
premium) as a result of losses actually
incurred by it, be deemed to have been
reduced in such manner that, as far as
possible and on the basis, where neces-
sary, of an apportionment between dif-
ferent classes of share capital in
accordance with the rights of share-
holders—

any such profits which are of a capital
nature and relate to shareholders
entitled to participate in profits of that
nature, are reduced by so much of the
loss of the said share capital as is attri-
butable to losses of a capital nature;
and

any such profits which are not of a
capital nature and relate to share-
holders entitled to participate in
profits which are not of a capital
nature, are reduced by so much of the

i1 ! . .
10ss’ of the said share capital as is

attributable to losses which are not of a
capital nature; and

the aggregate of any cash and the value
of any assets given to shareholders en-
titled to participate in profits not of a
capital nature shall, to the extent that
such aggregate exceeds so much of the
sum of the share capital and any share



28 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981

(viii)

(ix)

(x)

INCOME TAX ACT, 1981

premium contributed by such share-
holders (less so much of such share capi-
tal and share premium as has been lost)
as remains after deducting therefrom an
amount equal to so much of any profits,
not of a capital nature, which are
deemed by this proviso (after applying
subparagraph (aa) of this paragraph) to
be available for distribution to such
shareholders at the commencement of
the winding-up or liquidation, as relates
to the said share capital, be deemed to
be a profit, not of a capital nature, dis-
tributed to such shareholders, but the
amount of that profit shall not be deter-
mined at an amount which exceeds the
aforesaid amount:

Provided further that for the purposes of this
definition an asset shall be deemed to have
been given to a shareholder of a company if
any asset or any interest, benefit or advan-
tage measurable in terms of money is given
or transferred to such shareholder or if the
shareholder is relieved of any obligation
measurable in terms of money: Provided
further that a reserve of any company which
consists of or includes any amount trans-
ferred from the share premium account of
the company shall, except to the extent to
which the Secretary is satisfied that such
reserve consists of any other amount, be
deemed for the purposes of this definition to
be a share premium account of, or share
premium received by, such company; (xviii)

“domestic company’” means a South West African
company or a company which is managed and con-
trolled in the territory; (xii)

“equity share capital” means, in relation to any
company, its issued share capital excluding any part
thereof which, neither as respects dividends nor as
respects capital, carries any right to participate
beyond a specified amount in a distribution, and the
expression ‘“‘equity shares” shall be construed
accordingly; (xx)

“executor” means-any person to whom letters of ad-
ministration or executorship, as the case may be,
have been granted by the Master in respect of the
estate of a deceased person under any law relating to
the administration of estates, and includes a person
acting or authorised to act under letters of administra-
tion or executorship granted outside the territory but
signed and sealed by such Master for use within the
territory and, in ‘any case where the estate is not
required to be administered under the supervision of
such Master, the person administering the estate; (xix)
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(xi) “external company” means any company other than
a domestic company; (xvi)

(xii) ““financial year” means—

(M)

(ii)

the period, whether of twelve months or not,
commencing upon the date of incorporation or
creation of such company and ending upon the
last day of February immediately succeeding
such date or upon such other date as the Secre-
tary having regard to the circumstances of the
case may approve; or

any period subsequent to the period referred
to in subparagraph (i), whether of twelve
months or not, commencing immediately after
the specified date of that company in respect of
the immediately preceding year of assessment
of that company and ending upon the first anni-
versary of the last-mentioned specified date or
upon such other date as the Secretary having
regard to the circumstances of the case may
approve; (xiii)

(xiii) ‘“‘gross income”, in relation to any year or period of
assessment, means, in the case of any person, the
total amount, in cash or otherwise, received by or
accrued to or in favour of such person during such
year or period of assessment from a source within or
deemed to be within the territory, excluding receipts
or accruals of a capital nature, but including, with-
out in any way limiting the scope of this definition,
such amounts (whether of a capital nature or not) so
received or accrued as are described hereunder,
namely —

(a)

®)

(©

any amount received or accrued by way of
annuity;

any amount, including any voluntary award,
received or accrued in respect of services
rendered or to be rendered;

any amount, including any voluntary award,
received or accrued in respect of the relin-
quishment, termination, loss, repudiation,

cancellation or variation of any office or

()

employment or of any appointment (or right or
claim to he.appointed) to any office or employ-
ment: Provided that the provisions of this para-
graph shall not apply to any lump sum award
from any pension fund, provident fund, retire-
ment annuity fund or benefit fund;

any amount (being a refund of contributions

made to any pension fund and allowed as a ~
deduction under this Act or any previous in-
come tax law and interest on such contribu-
tions) received bv or accrued to anv emplovee
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or the holder of any office from such pension
fund upon or because of the termination or re-
linquishment of the office or employment
where the making of such contributions was a
condition of the holding of such office or em-
ployment: Provided that the provisions of this
paragraph shall not apply —

®

(i)

(iii)

(iv)

if the termination of such office or employ-
ment is due to the death of the employee or
office holder concerned; or

if the Secretary is satisfied that the termi-
nation or relinquishment of such office or
employment is due to superannuation or to
ill-health or other infirmity; or

in the case of a female, if the Secretary is satis-
fied that she terminated or relinquished her of-
fice or employment in order to marry; or

in respect of so much of such amount as is
proved to the satisfaction of the Secretary to
have been paid, during the year of assess-
ment during which such receipt or accrual
occurred, into another pension fund or into
a retirement annuity fund for the benefit of
the employee or office holder concerned;

(e) any amount received or accrued in commuta-
tion of amounts-due under any contract of
employment or service;

(f) any amount received or accrued from another
person, as premium or like consideration —

(i)

(ii)

(iii)

(iv)

for the use or occupation or the right of use
or occupation of land or buildings; or

for the use or the right of use of plant or
machinery; or

for the use or the right of use of any motion
picture film or any film or video tape or disc
for use in connection with television or any
sound recording or advertising matter con-
nected with such motion picture film, film or
video tape or disc; or

for the use or the right of use of any patent or
design as defined in the Patents and Designs
Proclamation, 1923 (Proclamation 17 of 1923),
or any trade mark as defined in the Trade
Marks in South West Africa Act, 1973 (Act 48
of 1973), or any copyright as defined in the

Copyright Act, 1965 (Act 63 of 1965), or any

other propgrty which in the opinion of the

Secretary is of a similar nature:
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(8)

(h)

(®)

)

(k)

0

the value during the year of assessment of any
quarters or board or residence or of any other
benefit or advantage granted in respect of
employment;

any amount by which recoupments of capital
expenditure which has been allowed to be de-
ducted under section 18 of this Act or the cor-
responding provisions of any previous income
tax law, exceed the capital expenditure allow-
able calculated in terms of section 36;

any amounts received or accrued by way of
dividends, including any dividends distributed
by a private company out of, or by way of the
capitalization of, any profits of such company
which had previously been apportioned among
its shareholders in terms of the provisions of
any previous income tax law as the taxable in-
come or the income subject to super tax of such
company: Provided that all dividends from
sources outside the territory received by or
accrued to or in favour of any person who is or-
dinarily resident in the territory shall be
deemed to have been received by or to have
accrued to or in favour of such person from a
source within the territory;

any amount received or accrued by way of
grant or subsidy in respect of any soil conserva-
tion works referred to in section 19 or any of
the matters mentioned in paragraph 10(1)(a) to
(j) inclusive, of Schedule 1;

any amount received or accrued from another
person as consideration (or payment of like
nature) for the imparting of or the undertaking
to impart any scientific, technical, industrial or
commercial knowledge or information for use
in the territory, or for the rendering of or the
undertaking to render any assistance or service
in connection with the application or utiliza-
tion of such knowledge or information;

in the case of any person to whom, in terms of
any agreement relating to the grant to any
other person of the right of use or occupation
of land or buildings, or by virtue of the cession
of any rights under any such agreement, there
has accrued in any such year or period the right
to have improvements effected on the land or
to the buildings by any other person —

(i) the amount stipulated in the agreement as
the value of the improvements or as the
amount to be expended on the improve-
ments; or

|
i
i
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(ii) if no amount is so stipulated, an amount
representing in the opinion of the Secretary
the fair and reasonable value of the
improvements;

(m) -any amount received or accrued under or upon
the surrender or disposal of any policy of
insurance upon the life of any person who, at
any time while the policy was in force, was an
employee of the taxpayer, or where the tax-
payer is a company, was a director or employee
of that company;

(n) any amount which in terms of any other provi-
sion of this Act is specifically required to be
included in the taxpayer’s income, and for the
purposes of this paragraph all amounts which
in terms of subsection (4) of section 14 are
required to be included in the taxpayer’s in-
come shall be deemed to have been received by
or to have accrued to the taxpayer from a
source within the territory notwithstanding that
such amounts may have been recovered or re-
couped outside the territory; (xv)

“income” means the amount remaining of the gross
income- of any ‘person for any year or period of
assessment after deducting therefrom any amounts
exempt from normal tax under Part 1 of Chapter II;
(i)

“local authority” means the council of a munici-
pality constituted or established in terms of the pro-
visions of the Municipal Ordinance, 1963 (Ordi-
nance 13 of 1963), a Village Management Board
constituted in terms of the provisions of the Village
Management Boards Ordinance, 1963 (Ordinance 14
of 1963) and the Peri-Urban Development Board
established in terms of the provisions of the Peri-Ur-
ban. Development Board Ordinance, 1970 (Ordi-
nance 19 of 1970); (xxxvii)

“married” means married not only in the legal sense
but also in accordance with any law or custom not rec-
ognised in the territory as valid, and ‘“husband”,
“wife” or “spouse” shall be construed accordingly;
(xxiif)

(xvii) “‘married person” meansany person who—

(@) during any portion of the period in respect of
which any assessment is made, was married or
was a widower or widow but does not include
any person who, although married, was during
the whole of such period separated from his
spouse under a judicial order or written
agreement; or



38 Official Gazette Extraordinary 31 December 1981 No. 4580

~

Act No. 24, 1981

(xvi.ii)

(xix)

(xx)

(xxi)

(xxii)

INCOME TAX ACT, 1981

(b) during the whole of the period in respect of
which an assessment is made was not married,
provided such person was in respect of the said
period entitled, under subsection (3) of section
7, to the rebate in respect of a child; (xxiv)

“Master” means the Master or any Deputy Master or
Assistant Master of the Supreme Court appointed in
respect of the area of jurisdiction of the South West
Africa Division of the Supreme Court of South Africa
under the Administration of Estates Act, 1913 (Act 24
of 1913), of the Republic of South Africa, as applied to
the territory by the Better Administration of Justice
Proclamation, 1921 (Proclamation 52 of 1921), or the
Administration of Estates Act, 1965 (Act 66 of 1965),
as the case may be; (xxxii)

“mining for gold” or “to mine for gold” includes
mining for uranium or to mine for uranium: (xxv)

“mining operations” and “mining” include every
method or process by which any mineral (including
natural oil) is won from the soil or from any sub-
stance or constituent thereof; (xxxiii)

“natural oil” means any liquid or solid hydrocarbon
or combustible gas existing in a natural condition in
the earth’s crust, but does not include coal or bitumi-
nous shales or other stratified deposits from which
oil can be obtained by destructive distillation, or gas
arising from marsh or other surface deposits; (iii)

‘“nominal value” means —
(a) inrelation tosharesissued by acompany —

(i) if the shares have a par value, such par
value;or

(ii) if the shares do not have a par value, an
amount equal to the amount at which the
par value of those shares would bé deter-
mined if the company were to convert the
shares into shares having a par value:

Provided that in the case of capitalization
shares the nominal value thereof at the time of
the issue thereof shall be deemed to be the
amount of the company’s reserves (including
any share premium account) and unappro-
priated profits applied in paying up such shares
as contemplated in the definition of “capitali-
zation shares” in this section and the amount of
such reserves applied in paying up any share
premium in respect of the said shares; or
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(b) in relation to bonus debentures or securities
issued by a company, the amount of the
company’s reserves or unappropriated profits ap-
plied in paying up such debentures or securities
as contemplated in the definition of ‘‘bonus
debentures or securities” in this section; (xxxiv)

(xxiii) “pension fund” means a superannuation, pension,
provident, widows’ or orphans’ fund or pension
scheme established by law or any such fund estab-
lished for the benefit of the employees of any local
authority, and any fund (other than a retirement
annuity fund) not so established which is approved
by the Secretary in respect of the year of assessment
in question: Provided that the Secretary may ap-
prove a fund subject to such limitations or condi-
tions as he may determine, and shall not approve a
fund in respect of any year of assessment unless he is
inrespect of that year of assessment satisfied —

(a) that the fund is a permanent fund bona fide
established for the purpose of providing
annuities for employees on retirement from
employment or for widows, children, depen-
dants or nominees of deceased employees, or
mainly for the said purpose and also for the
purpose of providing benefits other than annui-
ties for the persons aforesaid; and

(b) thatthe rules of the fund provide —

(i) that all annual contributions of a recurrent
nature to the fund shall be in accordance
with specified scales;

(ii) that membership of the fund throughout the
period of employment shall be a condition
of the employment by the employer of all
persons of the class or classes specified
therein who enter his employment on or
after the date upon which the fund comes
into operation;

(iii) that persons who immediately prior to the
said date were employed by the employer
and who on the said date fall within the said
class or classes may, on application made
within a period of not more than twelve
months as from the said date, be permitted
to become members of the fund on such con-
ditions as may be specified in the rules;

(iv) that not more than one-third of the total value
of the annuity or annuities to which any em-
ployee becomes entitled, may be commuted
for a single payment, except where the annual
amount of such annuity or annuities does not
exceed one hundred and twenty rand;
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(v) for the administration of the fund in such a
manner as to preclude the employer, except
in the case of a local authority, from control-
ling the management or assets of the fund
and from deriving any monetary advantage
from moneys paid into, or out of the fund,
except that where the employer is a partner-
ship, a member of the partnership may be
permitted to derive such monetary
advantage if he was previously an employee
and, on becoming a partner, was permitted
to retain his membership of the fund as
though he had not ceased to be an em-
ployee, his contributions being based upon
his pensionable emoluments during the
twelve months which ended on the day on
which he ceased to be an employee and his
benefits from the fund being calculated
accordingly; and

(vi) that the Secretary shall be notified of all
amendments of the rules; and

(c) that the rules of the fund have been complied
with; (xxxv)

“person” includes the estate of a deceased person
and such estate shall be deemed to have come into
existence at the moment of death of the deceased
person; (xxxvi)

“prescribed” means prescribed or deemed to be pre-
scribed by or under this Act; (xliv)

“regulation” means a regulation in force under this
Act; (xxxviii) '

“relative” in relation to any person, means the
spouse of such person or anybody related to him or
his spouse within the third degree of consanguinity,
or any spouse of anybody so related, and for the
purpose of determining the relationship between
any child and any other person, such child shall be
deemed to be related to its adoptive parent within
the first degree of consanguinity; (xxi)

“representative taxpayer’”’ means—

(a)-in respect of the income of a company, the
public officer thereof;

(b) in respect of the income under his manage-
ment, disposition or control, the agent of any
person, including an agent appointed as such
under the provisions of section 91, and for the
purposes of this paragraph the term “agent”
includes every person in the territory having
the receipt, management or control of income
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on behalf of any person permanently or tempo-
rarily absent from the territory or remitting or
paying income to -or receiving moneys for such
person;

(¢) in respect of inicome the subject of any trust or
in respect of the income of any minor or
mentally disordered or defective person or any
other person under legal disability, the trustee,
guardian, curator or other person entitled to
the receipt, management, disposal or-control of
such income or remitting or paying to or
receiving moneys on behalf of such person
under disability;

(d) in respect of income paid under the decree or
order of any court or judge to any receiver or
other person, such receiver or person, whoever
may be entitled to the benefit of such income,
and whether or not it accrues to any person on
acontingency or an uncertain event;

(e) in respect of the income received by or accrued
to any deceased person during his lifetime and
the income received by or accrued to the estate
of any deceased person, the executor or
administrator of the estate of such deceased
person,

but nothing in this definition shall be construed as
relieving any person from any liability, responsibility
or duty imposed upon h1m by thns Act; (xliii)

(xxix) “retlrement anpmty fund” tneans any fund (other
than a pension fund, provndent fund or benefit fund)
whlch is approved by the Secnetary in respect of the
year of assessment in questwn.‘P;ovnded that the
Secretary may approve a fund subject to such limita-

... tigns.or copditions as he may determine, and shail
..-: not ;approve;any fund in respect. of any year of
assessment unless he is m respect of that year of as-

‘ ‘sessment satlsfxed—- .

(a) that the tund is.a permanente fund bona fide
- éstablishéd for the solepurpose of providing
life:-annuities for the .members of the fund or
annuities for the widows, children, dependants

- ornomineesof deceased members; and
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(b) that the rules of the fund provide —

(0

(ii)

(iif)

(iv)

™)

(vi)

for periodical contributions by the members
or contributions made by way of transfer of
members’ interests in approved pension
funds, provident funds or other retirement
annuity funds;

that not more than one-third of the total
value of any annuities to which any person
becomes entitled, may be commuted for a
single payment, except where the annual
amount of such annuities does not exceed
one hundred and twenty rand;

that no portion of any annuity payable to the

widow, child, dependant or nominee of a.
deceased member may be commuted later

than six months from the date of the death of

such member;

adequate security to safeguard the interests

of persons who may become entitled to
annuities;

that no member shall become entitled to the
payment of any annuity after he reaches the
age of seventy years or, except in the case of
a member who becomes permanently inca-

. pable through infirmity of mind or body of

carrying on  his occupation, before he
reaches the age of fifty-five years;

that where a member dies before he be-
comes entitled to the payment of an annuity,
the benefits shall not exceed a refund to his
estate or to his widow, children, dependants
or nominees of the sum of the amounts (with
or without reasonable interest thereon) con-
tributed by him and an annuity or annuities
to his widow, children, dependants or nomi-
nees;
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(vii)

(viii)

(ix)

()

(xi)

that where a member dies after he has
become entitled to an annuity no further
benefit shall be payable other than an annu-
ity or annuities to his widow, children, de-
pendants or nominees;

that a member who discontinues his contri-
butions prematurely shall be entitled either
to an annuity (payable from the date on
which he would have become entitled to the
payment of an annuity if he had continued
his contributions) determined in relation to
his actual contributions or to be reinstated
as a full member under conditions pre-
scribed in the rules of the fund;

that upon the winding-up of the fund a mem-
ber’s interest therein must either be used to
purchase a policy of insurance which the
Secretary is satisfied provides benefits
similar to those provided by such fund or be
paid for the member’s benefit into another
approved retirement annuity fund;

that save as is contemplated in subparagraph
(ii), no member’s rights to benefits shall be
capable of surrender, commutation or
assignment or of being pledged as security
for any loan;

that the Secretary shall be notified on all
amendments of the rules; and

(c¢) that the rules of the fund have been complied
with; (xlii)

(xxx) “‘scientific research” means any activity in the field
of natural or applied science for the extension of
knowledge; (xlv)

(xxxi) “Secretary” means the Secretary for Finance;

(xxxix)
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“shareholder” —

(a) in relation to any company referred to in para-
graph (a), (b), (¢) or (d) of the definition of
“company” in this section, means the regis-
tered shareholder in respect of any share,
except that where some person other than the
registered - shareholder is entitled, whether by
virtue of any provision in the memorandum or
articles of association of the company or under
the terms of any agreement or contract, or
otherwise, to all or part of the benefit of the
rights of participation in the profits or income
attaching to the share so registered, such other
person shall, to the extent that he is entitled to
such benefit, also be deéemed to be a share-
holder; or

(b) in relation to any company referred to in para-
graph (e) of the said definition, the registered
holder of any unit certificate issued in respect
of a unit included in the relevant unit portfolio,
except that where some person other than the
registered holder of any unit is entitled,
whether by virtue of any provision in the trust
deed entered into for the purposes of the
relevant unit trust scheme or under the terms
of any agreement or contract, or otherwise, to
all or part of the benefit of the rights of partici-
pation in the profits or income attaching to the
unit certificate, such other person shall, to the
extent that he is entitled to such benefit, also
be deemed to be a shareholder; (i)

“South West African company” means any associa-
tion, corporation, company or body corporate
referred to in paragraph (a) of the definition of
“company” in this section or any association re-
ferred to in paragraph (d) of that definition or any
unit portfolio referred to in paragraph (e) of that
definition: (x1)

“specified date”’, in relation to a year of assessment
of any company, means the last day of such year of
assessment; (x)

“specified period’, in relation to a year of assess-
ment of any company means —

(a) where such year of assessment is the first finan-
cial year of such company, the period com-
mencing on the first day of such year and
ending six months after the specified date in re-
spect of such year; and
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(b) where such year of assessment is a subsequent
financial year of such company, the period
commencing the day after the end of the speci-
fied period in respect of the immediately
preceding year of assessment and ending six
months after the specified date in respect of the
year of assessment in question:

Provided that where by any reason of the
amalgamation under section 94 of the Co-operative
Societies Ordinance, 1946 (Ordinance 15 of 1946), of
two or more agricultural co-operatives (as defined in
section 31(4) of this Act), the assets and liabilities of
such co-operatives have vested in a new agricultural
co-operative (as so defined), the Secretary may,
having regard to the circumstances of the case, direct
that the specified period of each of the co-operatives
which have so amalgamated, as applicable in rela-
tion to the final year of assessment of the co-opera-
tive in question be extended so as to end on such day
as the Secretary may determine; (xi) ’

“tax” or “the tax” or ‘‘taxation” means any levy or
tax leviable under this Act; and for the purposes of
Part IV of Chapter IIl includes any levy or tax
leviable under any previous income tax law; (viii)

“taxable amount” means the amount remaining
after deducting from the taxable income of any per-
son other than a company the sum of any amounts
allowed to be deducted from such taxable income by
way of income rebates under section 7; {vi)

“taxable income” means the amount remaining after
deducting from the income of any person all the
amounts (other than the sum of any amounts
allowed by way of income rebates under section 7)
allowed under Part I of Chapter II to be deducted
from or set off against such income; (vii)
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‘‘taxpayer”’ means any person chargeable with any

tax leviable under this Act and, for-the purposes of .

any provision relating to any return, includes every
person required by this act to furnish such return
and for the purposes of Part IV of Chapter III in-

* cludes any person chargeable with any tax leviable

{x1)

(xli)

(xlii)

(xliii)

(xliv)

under any previous income tax law; (ix)

“territory” means the territory of South West
Africaincluding the Eastern Caprivi Zipfel; (xxii)

“this Act” includes the regulations; (xxvii)

“trade” includes every profession, trade, business,
employment,” calling, occupation or venture,
including the letting of any property, and the use of
or the grant of permission to use any patent or
design as defined in the Patents and Designs Proc-
lamation, 1923 (Proclamation 17 of 1923), or any
trade mark as defined in the Trade Marks in South
West Africa Act, 1973 (Act 48 of 1973), or any
copyright as defined in the Copyright Act, 1965
(Act 63 of 1965), or any other property which in the
opinion of the Secretary is of a similar nature; (v)

“trading stock” includes anything produced, manu-
factured, purchased or in any other manner
acquired by a taxpayer for purposes of manufac-
ture, sale or exchange by him or on his behalf, or
the proceeds from the disposal of which forms, or
will form, part of his gfoss incotne; (xxvi)

“trustee” in, addition to every person appointed or
constituted as such by act of parties, by will, by
order or declaration of court or by operation of
law, includes an executor or administrator, tutor or
curator, and any. person having the administration
or control of any property subject to a trust, usufruct,
fidei-commissum or other limited interest, or act-
ing in any fiduciary capacity or having, either in a

TRy 913,
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private or an official capacity, the possession,
direction, control or management of any property of
any person under legal disability; (xli)

(xlv) “year of assessment” means any year or other
period in respect of which any tax or duty leviable
under this Actis chargeable. (xxix)

CHAPTER 1

ADMINISTRATION

2. The Secretary shall be responsible for carrying out the
provisions of this Act.

3. (1) The powers conferred and the duties imposed upon
the Secretary by or under the provisions of this Act or any
amendment thereof may be exercised or performed by the
Secretary personally, or by any officer or employee carrying
out the said provisions under the control, direction or super-
vision of the Secretary.

(2) Any decision made and any notice or communication
issued or signed by any such officer or employee may be with-
drawn or amended by the Secretary or by the officer or
employee concerned, and shall for the purposes of the said
provisions, until it has been so withdrawn, be deemed to have
been made, issued or signed by the Secretary: Provided that a
decision made by any such officer or employee in the exercise
of any discretionary power under the provisions of this Act or
of any previous income tax law shall not be withdrawn or
amended after the expiration of two years from the date of the
written notification of such decision or of the notice of assess-
ment giving effect thereto, if all the material facts were known
to the said officer or employee when he made his decision.

(3) Any written decision made by the Secretary personally
in the exercise of any discretionary power under the provi-
sions of this Act or of any previous income tax law shall not be
withdrawn or amended by the Secretary if all the material
facts were known to him when he made his decision.

4. (1) Every person employed in 'i:arrying out the provi-
sions of this Act shall preserve and aid in preserving secrecy

- with regard to all matters that may come to his knowledge in

the performance of his duties in connection with those provi-
sions, and ‘shall not communicate any such matter to any
person whatsoever other than the taxpayer concerned or his
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lawful representative nor suffer or permit any such person to
have access to any records in the possession or custody of the
Secretary except in the performance of his duties under this
Actor by order of acompetent court: Provided that—

(a) any information obtained by the Secretary in the per-
formance of his duties under the provisions of this Act
or any previous income tax law may be used by him for
the purposes of the performance of his duties in terms
of the provisions of any other fiscal law administered
by him; and

(b) the Auditor-General shall in the performance of his
duties in terms of the provisions of any law have access
to documents in the possession or custody of the
Secretary.

(2) (a) Every person so employed shall, before acting under
this Act, take and subscribe before a magistrate or justice
of the peace, or an officer or employee of the Depart-
ment of Finance who is a commissioner of oaths, such
oath of fidelity or secrecy as may be prescribed.

(b) Any oath of fidelity or secrecy taken and subscribed
under the provisions of any previous income tax law by
any person who is employed in connection with carry-
ing out the provisions of this Act shall be deemed to be
an oath taken and subscribed in terms of this sub-
section.

(3) Every person who in contravention of the provisions of
this section or of the true intent -of the oath of fidelity or
secrecy taken by him, and without lawful excuse, reveals any
matter or thing which has come to his knowledge in-the course
of his official duties to any person whatsoever or suffers or
permits any person to have access to any records in the posses-
sion or custody of the Secretary, shall be guilty of an offence
and liable on conviction to imprisonment for a period not
exceeding two years.

(4) Any person who takes up employment as contemplated
in subsection (1) before taking the prescribed oath shall be
guilty of an offence and liable on conviction to a fine not
exceeding one hundred rand.
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CHAPTER 11

' THE TAXES

Part 1

Normal tax

5. (1) (a) Subject to the provisions of Schedule 2 there
shall be paid annually for the benefit of the Central
Revenue Fund, an income tax (in this Act referred to
as the normal tax) in respect of the taxable income re-
ceived by or accrued to or in favour of —

(i) any person other than a company during the year
of assessment ending on the last day of February,
1982, and every succeeding year of assessment;
and

(ii) any company during every financial year thereof
ending on or after 1 March 1982.

(b) All taxes paid by members of any particular population
group in respect of the taxable income contemplated in
paragraph (a)(i) of this subsection shall be transferred
by the Secretary to the revenue fund of the representa-
tive authority concerned.

(2) Subject to the provisions of this Act with regard to the
calculation of tax, the normal tax payable in respect of the tax-
able income of any person (other than a company) for any
year of assessment shall be calculated on the taxable amount
of such person for such year.

3) For the purpose only of determmmg the rate of normal
tax payable by any person (other than a person referred to in
subsectlon (5)) whose income for the " year of assessment in
question includes any amount re’ferred to in paragraph (d) of
the definition of “gross incomeé” in section 1, there shall be
deducted from the taxable income of such person for such
year of asseéssment the amount so included. in his-income, but
in no case. shall the rate of normal tax be- less than that applic-
able to the first rand of taxable income and this. subsection
shall not be construed as relieving any person from liability for
taxation in terms of this Act upon any portion of his taxable
income.

(4) (a) In the case of any company which derives taxable
income from mining for natural oil, the normal tax pay-
able in respect of such taxable income shall be deter-
mined separately in respect of —

(i) taxable income which is derived by the company
from mining for natural oil (excluding gas); and
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taxable income which is derived by the company from
mining for natural oil in the form of gas.

For the purposes of this subsection where sulphur, salt
or any other mineral is, won by any company in the
course of mining for natural oil (excluding gas) or
natural oil in the form of gas, the income derived from
the mining of such sulphur, salt or other mineral shall
be deemed to be derived from mining for natural oil
(excluding gas) or natural oil in the form of gas, as the
case may be.

(5) Where the provisions of paragraph 12 of Schedule 1 are
applicable in respect of any taxpayer for any period of assess-

ment,

the normal tax payable by the taxpayer in respect of

such period shall be determined in accordance with the

formula-—
_ B
A= C-D-E x(C—-E)
in which formula—
(a) ‘A’ represents the amount of normal tax to be

(b)

(©)

(d)

(e)

determined;

‘B’ represents the amount of normal tax calculated at
the relevant rate prescribed in section 6 in respect of a
taxable amount equal to the amount represented by the
expression ‘C— D -E’ in the formula;

‘C’ represents the taxpayer’s taxable income for the
said period;

‘D’ represents an amount equal to the sum of —

(i) the amount, if any, which in terms of paragraph
(d) of the definition of ‘“‘gross income” in section
1, is included in the taxpayer’s income for the said
period; and

(iiy the amount, if any, by which the taxable income
derived by the taxpayer during the said period
from farming operations exceeds the taxpayer’s
average taxable income from farming as deter-
mined in relation to such period in accordance
with paragraph 12(2) of Schedule 1;

‘E’ represents the amount allowed to the taxpayer in
terms of section 7 by way of income rebates against his
taxable income for the said period:

Provided that the amount represented by the expression
‘C-D-F’ in the formula shall in no case be determined at an
amount of less than one rand and this subsection
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shall not be construed as relieving any person from liability for
taxation in terms of this Act upon any portion of his taxable
income.

6. (1) The rates of normal tax to be levied in the case of
persons (other than companies) shall be as prescribed in the
Schedule below: Provided that where in determining the tax-
able amount of any such taxpayer there has, in terms of sec-
tion 12(2), been taken into account any taxable income that
his wife earned independently of him, separate calculations
shall be made in accordance with the rates of normal tax —

(a) in respect of so much of such taxable amount as is attri-
butable to the addition of any such taxable income
earned by the taxpayer’s wife; and

(b) in respect of so much of such a taxable amount as is
arrived at by excluding therefrom the amount referred
toin paragraph (a):

Provided further that notwithstanding any provisions to the
contrary in this Act, no tax shall be levied in respect of the
amount referred to in paragraph (a), if that amount does not
exceed R2 000.

SCHEDULE

Taxable amount Rates of tax

Where the taxable amount —

does not exceed R4 000 10 per cent of each R1 of the

taxable amount;

exceeds R4 000 but does not R400 plus 13 per cent of the
exceed R6 000 amount by which the taxable
amount exceeds R4 000;

exceeds R6 000 but does not

exceed R8 000

exceeds R8 000 but does not
exceed R10 000

exceeds R10 000 but does not
exceed R12 000

exceeds R12 000 but does not
exceed R14 000

R660 plus 15 per cent of the

‘amount by which the taxable

amount exceeds R6 000;

R960 plus 17 per cent of the
amount by which the taxable
amount exceeds R8 000;

R1 300 plus 19 per cent of the
amount by which the taxable
amount exceeds R10 000;

R1 680 plus 21 per cent of the
amount by which the taxable
amount exceeds R12 000;
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exceeds R14 000 but
not exceed R16 000

exceeds R16 000 but
not exceed R18 000

exceeds R18 000 but
not exceed R20 000

exceeds R20 000 but
not exceed R22 000

exceeds R22 000 but
not exceed R24 000

exceeds R24 000 but
not exceed R26 000

exceeds R26 000 but
not exceed R28 000

exceeds R28 000 but

not exceed R30 000

exceeds R30 000

does

does

does

does

does

does

does

INCOME TAX ACT, 1981

R2 100 plus 23 per cent of
the amount by which the
taxable amount exceeds
R14 000;

R2'3560 plus 25 per cent of

the amount by which the
taxable amount exceeds
R16 000;

R3 060 plus 27 per cent of
the amount by which the
taxable amount exceeds
R18 000;

R3 600 plus 29 per cent of
the amount by which the
taxable amount  exceeds
R20 000;

R4 180 plus 31 per cent of
the amount by which the
taxable amount exceeds
R22 000;

R4 800 plus 33 per cent of
the amount by which the
taxable amount exceeds
R24 000,

R5 460 plus 35 per cent of
the amount by which the
taxable amount exceeds
R26 000;

R6 160 plus 37 per cent of
the amount by which the
taxable amount exceeds
R28 000;

R6 900 plus 39 per cent of
the amount by which the
taxable amount exceeds
R30 000.

(2) The rates of normal tax to be levied in respect of the
taxable income derived by any company shall be as follows —

webing o o :
(a) on each rand of the taxable income of any company
(excluding taxable income derived from mining opera-
tions and taxable income referred to in paragraph (c)),

forty cents;

(b) on each rand of the taxable income derived by any
company. from mining for gold (but with the exclusion
of so much of the taxable income as the Secretary
determines to be attributable to the inclusion in the

No. 4580-
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gross income of any amount referred to in paragraph
(h) of the definition of “gross income” in section 1), a
percentage determined in accordance with the formula:

y=60-— 189_,
b ¢

in which formula (and in the formulae set out in the
first proviso hereto) y represents such percentage and x
the ratio expressed as a percentage which the taxable
income so derived (with the said exclusion) bears to the
income so derived (with the said exclusion): Provided
that if the taxable income so derived (with the said
exclusion) does not exceed forty thousand rand, the
rate of tax shall not exceed a percentage determined in
accordance with the formula:

_ _ 8
y=20(1- -),

and if such taxable income exceeds forty thousand
rand, the rate of tax shall not exceed a percentage
determined in accordance with a formula arrived at by
increasing the number 20 in the formula

_ _ 8
y=20(1 _-)-‘),

by one for each completed amount of two thousand
five hundred rand by which the said taxable income
exceeds forty thousand rand: Provided further that
there shall be added to the amount of tax calculated in
accordance with the preceding provisions of this para-
graph a surcharge equal to five per cent of such
amount; :

on each rand of the taxable income of any company,
the sole or principal business of which in the territory is
or has been mining for gold and the determination of
the taxable income of which for the period assessed
does not result in an assessed loss, which the Secretary
determines to be attributable to the inclusion in its
gross income of any amount referred to in paragraph
(h) of the definition of “gross income” in section 1, a
rate equal to the average rate of normal tax or forty

.cents, whichever is higher: Provided that for the
I varyy -

purposes of this paragraph, the average rate of normal
tax shall be determined by dividing the total normal tax
(excluding the tax determined in accordance with this
paragraph for the period assessed) paid by the company
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in respect of its aggregate taxable income from gold
mining for the period from the date of incorporation to
the end of the period assessed, by the number of rands
contained in the said aggregate taxable income;

(d) on each rand of the taxable income derived by any
company from mining for diamonds, fifty cents;

(e) on each rand of the taxable income derived by any
company from mining operations (other than mining
for gold or diamonds), forty cents.

(3) For the purposes of subsection (2) income derived from
mining for gold shall include any income derived from silver,
osmiridium, uranium, pyrites or other minerals which may be
won in the course of the mining for gold, and any income
which, in the opinion of the Secretary, results directly from
mining for gold.

(4) The tax determined in accordance with any of the para-
graphs of subsection (2) shall be payable in addition to the tax
determined in accordance with any other of the said
paragraphs.

7. (1) In determining the taxable amount derived during
any year of assessment by a taxpayer who is a natural person,
there shall be deducted from his taxable income for the year
of assessment an amount, not exceeding such taxable income,
equal to the sum of the amounts allowed to the taxpayer by
way of income rebates under subsections (2), (3) and (4).

(2) Subject to the provisions of subsection (5), there shall,
for the purposes of this section in respect of every tax-
payer who is a natural person, be allowed by way of income
rebate —

(a) an amount of R4400, if such person is a married
person; or

(b) an amount of R2200, if such person is not a married
person.

(3) Subject to the provisions of subsection (5), there shall,
for the purposes of this section in respect of any taxpayer who
is a natural person, be allowed by way of income rebate the
amount of R2200 in respect of his. children or stepchildren
who were alive during any part of the year of assessment, if at
least one of them —

(a) was on the last day of the said year of assessment un-
married and not over the age of eighteen years (or
would not have been, had he lived to that date); or was
wholly or partially dependent for his maintenance upon
the taxpayer, was not liable for the payment of normal
tax in respect of such year, and was on the last day of
the said year of assessment not over the age of twenty-
one years (or would not have been, had he lived to that




72 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981

Rebate in respect of taxes
on dividends payable to
the government of any
country other than the
territory.

INCOME TAX ACT, 1981

date); or was wholly or partially dependent for his
maintenance upon the taxpayer, was not liable for the
payment of normal tax in respect of such year, satisfied
the Secretary that he was a full-time student at an
educational institution of a public character, and was
on the last day of the said year of assessment not over
the age of twenty-six years (or would not have been,
had he lived to that date); or

(b) not being a child or stepchild referred to in the
preceding paragraph, was because of mental or physi-
cal infirmity incapable of maintaining himself, was
wholly or partially dependent for his maintenance upon
the taxpayer, and was not liable for the payment of
normal tax in respect of such year-of assessment.

(4) Subject to the provisions of subsection (5), there shall,
for the purposes of this section in respect of any taxpayer who
is a natural person, be allowed by way of income rebate the
amount of R1 000 if, during any part of the year of assessment,
such taxpayer was the owner of a house, or of a flat bought in
terms of the Sectional Titles Act, 1971 (Act 66 of 1971), situ-
ated in the territory in an area under the control of a local
authority, and occupied such house or flat himself.

(5) In any case in which the period assessed is less than
twelve months, the deductions under subsections (2), (3) and
(4) shall be such amounts as bear to the full amount of the re-
spective deductions provided for under subsections (2), (3)
and (4) the same ratio as the period assessed bears to twelve
months, unless in the case of any such period, terminating at
the death of the taxpayer, or commencing at the death of the
spouse of the’ taxpayer, the Secretary, under the special cir-
cumstances of the case, otherwise directs.

8. There shall be deducted from the normal tax payable by
any person in whose taxable income there is included any
amount received by or accrued to him or in his favour in
respect of any dividends referred to in the pro'viso to para-
graph (i) of the definition of “gross income” in section 1, the
sum of ‘any taxes proved to the satxsﬁactlon of the Secrgtary to
be payable _without any right of recovery, by such person to.
the .government of any country other than the temtory in re-
spect of such dividends: Provided that’ the rebate under this
section shall not exceed so, much of the normal tax payable by
the taxpayer. as.he Secretary determines to be attributable to
the inclusion in his taxable income of the said amount.
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Rebate in respect of non- 9. There shall be deducted from the normal tax payable by
residenishareholders’ @ any person in whose taxable income there is included any divi-
¢ dend in respect of which non-resident shareholders’ tax has
i . been paid in terms of this Act, so much of the normal tax as
the Secretary determines to be attributable to the inclusion in
such person’s taxable income of taxable income from such

dividend.

ﬁi:?; [ respect of 10. There sl}all be deducted from the norn}al. tax payable

royalties_and  smiar DY @ny person, in whose taxable income there is included any

income. amount received by or accrued to him in respect of the use or
right of use in any country other than the territory or the grant
of permission to use in such other country any patent or any
design as defined in the Patents and Designs Proclamation,
1923 (Proclamation 17 of 1923), or any trade mark as defined
in the Trade Marks in South West Africa Act, 1973 (Act 48 of
1973), or any copyright as defined in the Copyright Act, 1965
(Act 63 of 1965), or any model, pattern, plan, formula or
process, or any other property or right of a similar nature, or
any motion picture film, or any film or video tape or disc for
use in connection with television, or any sound recording or
advertising matter used or intended to be used in connection
with such motion picture film, film, video tape or disc, the
sum of any taxes on income proved to the satisfaction of the
Secretary to be payable, without any right of recovery, by
such person to the government of any country other than the
territory in respect of the said amount: Provided that the
rebate under this section shall not exceed so much of the nor-
mal tax payable by the taxpayer as the Secretary determines to
be attributable to the inclusion in his taxable income of the
said amount.

Rebate in respect of 11. There shall be deducted from the normal tax payable

diamond profits tax. by any person in respect of taxable income derived from
mining for diamonds any amount assessed in respect of any
period coinciding with or forming part of the year of assess-
ment as tax payable by such person under the provisions of
section 4 of the Diamond Taxation Proclamation, 1941 (Proc-
lamation 16 of 1941): Provided that the rebate under this sec-
tion shall not exceed so much of the northal tax payable by the
taxpayer as the Secretary determines to be attributable to the
inclusion in his taxable income of the said amount.

When income is deenied to 12. (1) Income shall be dé_emed to have accrued to a
pave dores or to hve  erson notwithstanding that such income has been invested,

accumylated or otherwise capitalized by him or that such in-
come has not been actually paid over to him but remains due
and payable to him or has been credited in account.or re-
invested or accumulated or capitalized or otherwise dealt with
- -in his name or on his behalf, and a complete statement of all
’ such income shall be included by any person in the returns
rendered by him under this Act.
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(2) Any income received by or accrued to or in favour of a
woman married with or without community of property, shall
be deemed for the purposes of this Act to be income accrued
to her husband.

(3) Income shall be deemed to have been received by the
parent of any minor child, if by reason of any donation, settle-
ment or other disposition made by that parent of that child —

(a) it has been received by or has accrued to or in favour of
that child or has been expended for the maintenance,
education or benefit of that child; or

(b) ithasbeen accumulated for the benefit of that child.

(4) Any income received by or accrued to or in favour of
any minor child of any person, by reason of any donation,
settlement or other disposition made by any other person,
shall be deemed to be the income of the parent of such minor
child, if such parent or his spouse has made a donation, settle-
ment or other disposition or given some other consideration
in favour directly or indirectly of the said other person or his
family.

(5) If any person has made any donation, settlement or
other disposition which is subject to a stipulation or condi-
tion, whether made or imposed by such person or anybody
else, to the effect that the beneficiaries thereof or some of
them shall not receive the income or some portion of the
income thereunder until the happening of some event,
whether fixed or contingent, so much of any income as would,
but for such stipulation or condition, in consequence of the
donation, settlement or other disposition be received by or
accrued to or in favour of the beneficiaries, shall, until the
happening of that event or the death of that person, whichever
first takes place, be deemed to be the income of that person.

(6) If any deed of donation, settlement or other disposition
contains any stipulation that the right to receive any income
thereby conferred may, under powers retained by the person
by whom that right is conferred, be revoked or conferred upon
another, so much of any income as in consequence of the
donation, settlement or other disposition is received by or
accrues to or in favour of the person on whom that right is
conferred, shall be deemed to be the income of the person by
whom it is conferred, so long as he retains those powers.

13.(1) For the purposes of this section —

‘“antedated salary or pension” means an amount of salary or
pension which has become payable to any person under a per-
manent grant, made with retrospective effect, of a salary or
pension or of an increase in a salary or pension, and which in
terms of such grant is payable in respect of a period ending on
or before the date on which the grant has become effective;
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“pension” means an annuity payable under any law or under
the rules of a pension fund or provident fund or by an
employer to a former employee of that employer or to the
widow. child or dependant of a deceased person who was
employed by such emplover:

“salary”™ means salary. wages or similar remuneration payable
by an employer to an employee. but does not include any
bonus or any amount referred to in subsection (3).

(2) Where any antedated salary or pension has been
received by or has accrued to any person during any year or
period of assessment and the period in respect of which such
antedated salary or pension has become payable (hereinafter
referred to as the accrual period) commenced before the com-
mencement of the said year or period of assessment, such
antedated salary or pension shall at the option of the taxpayer
be deemed —

(@) if the accrual period commenced not more than two
years before the commencement of the said year or
period of assessment, to have been received by or to
have accrued to the said person in part during each of
the years or periods of assessment in which any portion
of the accrual period falls (the part of the said amount
relating to any such year or period of assessment being
determined on the basis of a reasonable apportionment
of the whole of the said amount between all the said
years or periods of assessment): or

© (b) if the accrual period commenced more than two years
' before the commencement of the first-mentioned year
or period of assessment. to have beer received by or to

have accrued to the said person in three equal annual
instalments (the flrst and sécond instalments two years

and one yeat respectively before the dite on which the

said amount accrued to the said person-and the third

 instalment on the said date). '

3 Any amount received by or acctued to an employee or
the holder of any office by way of bonus, gratuity or compen-
sation upon or because of the' termination of his services or

‘ because of the lmpendmg termination of his services "within

five years (or such longer penod as the Secretary may
approve) from the date of recelpt or accrual of such amount
(Iess so ‘much thereof as is exempt fiom tax under section
16(1)(0)).’ shall at the option of the taxpayer be deemed to
have been received or to have accrued in three successive
equal annual instalments of which the first shall be deemed to
have been received or to have accrued on the date of receipt
or accrual of such amount and each of the other two on an
appropriate anniversary of that date,, if —
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services of such employee or office holder is due to
superannuation, ill-health or other infirmity; or

(b) the Secretary is satisfied that the circumstances of the
case warrant this concession.

Certain amounts to be 14. (1) So much of any amount which has been paid by any
Certain amour .
e cm g come o person as an allowance or advance to a director, manager,

employee or other person in respect of expenses of travelling,
entertainment or other service, as the Secretary is not satis-
fied was actually expended by the recipient on such travelling
or entertainment or in the performance of such service, shall
be deemed to be part of the taxable income of the recipient.

(2) If, prior to 1 January 1974 any company awarded any
capitalization shares the nominal value of which in terms of
paragraph (g) or (h) of the definition of ““dividend” in section
1 did not wholly rank as a dividend, and, within the period of
ten years from the date of such award, any cash or any asset is
given to any shareholder of that company in consequence of
the liquidation or reconstruction of the company or the partial
reduction of its share capital, there shall, subject to the provi-
sions of subsection (3), be included in the taxable income of
the company —

(a) in the case of the reconstruction of the company or the
partial reduction of its share ‘capital, an amount equal
to the sum of the amount of any such cash and the value
of any such asset; and

(b) in the case of the liquidation of the company —

(1) 1f the Secretary is satxsfled ‘that such liquidation is

,_bona fide and was not brought. a’bout solely or

mamly for the purpose of avo:dm& hablhty for tax
unaer this subsectlon the amougt by which the

*sum of all the amounis of any such sh and the
value of all such assets so givento shareholders

. exceeds the‘sum- of the paid-up capital:of the. com-
© . . -:pany.and:the amount-(if -any) standing te: the
: --=.t eredit of the. share premium:account of:4hie.com-

: .. pamy imnedidtely prior. to the. omnmﬁncemem of
I RIS thahqardat:onafthwempaay;og RO BT

o (i) if-the. Secretary is not so .satisfied, .an: amoum

S »-'«,detevmmedasprov:dedqnparag:aph (aa
L) B LN :

Prowded that the amounta me}txded in the company s
taxable - incomie - under this subsection shall not .in
total exceed so much of the: nominal value :of:such
capitalization shares as did not rank as a dividend as
aforesaid, less any amount paid up on such shares by
the application of the company’s share premium
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account: Provided further that so much of the sum
of the amount of any cash and the value of any asset
so given to any shareholder of the company as by
virtue of the provisions of the definition of ‘“‘divi-
dend” in section 1 constitutes a dividend in the
hands of such shareholder, shall not be included in
the company’s taxable income under this subsection.

(a) The provisions of subsection (2) shall not apply
where any cash or asset referred to therein is given —

(i) in respect of any class of redeemable share capital
issued before the first day of July, 1957, in pursu-
ance of special provisions prescribed before that
date for the repayment of such capital; or

(ii) in respect of any class of redeemable share capital
issued on or after the first day of July, 1957, for
the repayment of which special provisions are
contained in the memorandum and articles of as-
sociation of the company, if the holders of the
equity share capital of the company were not
either at the time of the award of such capitaliza-
tion shares or at any time thereafter shareholders
in that class of redeemable share capital.

For the purposes of subsection (2) “paid-up capital”
means the nominal value of the paid-up capital, exclud-
ing so much of the nominal value of any capitalization
shares as did not rank as a dividend in terms of para-
graph (g) or (h) of the definition of “dividend” in
section 1 or the corresponding provisions of any
previous income tax law.

The decision of the Secretary in the exercise of his dis-
cretion under subsection (2) shall be subject to objec-
tion and appeal.

(4) There shall be included in the taxpayer’s income all
amounts allowed to be deducted or set off under the provi-
sions of sections 17 to 21, inclusive, except section 17(n) and
(r) and section 18(a), or under the corresponding provisions of
any previous income tax law, whether in the current or any
previous year of assessment, which have been recovered or
recouped during the current year of assessment.

(5)

(2) Any amount which has been paid, whether in the
form of rent or otherwise, by any person for the right of
use or occupation of amy movable or immovable
property and has been allowed as a deduction in the

- determination of such person’s. taxable income, and

which or the equivalent of which is upon the subsequent
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acquisition of such property by that or any other person
applied in reduction or towards settlement of the
purchase price of such property, shall be included in the
income of the person by whom the property is acquired
as aforesaid for the year of assessment in which such
person exercises the option or concludes the
agreement, as the case may be, in consequence of
which the property is acquired by him.

Where any amount has been paid by any person for the
right of use or occupation of any property which is
thereafter acquired by that or any other person for a
consideration which in the opinion of the Secretary is
not an adequate consideration, it shall for the purposes
of paragraph (a) be deemed, unless the Secretary,
having regard to the circumstances of the case other-
wise decides, that the said amount, or so much thereof
as does not exceed the difference between the fair
market value of such property as determined by the
Secretary and the amount of the consideration for
which it has been acquired as aforesaid, has been
applied in reduction or towards settlement of the
purchase price of such property.

Any decision of the Secretary under paragraph (b) shall
be subject to objection and appeal.

Circumstances in  which 15. (1) An amount shall be deemed to have accrued to any
Amounts deemed to have  person from a source within the territory if it has been received
within the territory. by or has accrued to or in favour of such person by virtue of —

(a) any contract made by him within the territory for the

sale of goods, whether such goods have been delivered
or are to be delivered in or out of the territory;

- (b) the use or right of use in tl’ieiterritory, or the grant of

permission to use in the territory—

(i) any patent or design as defined in the Patents and
Designs Proclamation, 1923 (Proclamation 17 of
1923), or any trade mark as defined in the Trade
Marks in South West Africa Act, 1973 (Act 48 of
1973), or any copyright as defined in the Copy-
right Act, 1965 (Act 63 of 1965), or any model,
pattern, plan, formula or process or any other
property or right of a similar nature; or

(ii) any motion picture film, or any film or video tape
or disc for use in connection with television, or
any sound recording or advertising matter used or
intended to be used in connection with such
motion picture film, film or video tape or disc,

wheresoever such patent, design, trade mark, copy-
right, model, pattern, plan, formula, process, property,
right, motion picture film, film, video tape or disc,
sound recording or advertising matter has been produced
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or made or such right of use or permission has been
granted or payment for such use, right of use or grant of
permission has been made or is to be made and
whether such payment has been made or is to be made
by a person resident in or outside the territory:
Provided that the provisions of this paragraph shall not
apply in respect of any amount which is received by or
accrued to any person (other than a company) who is
not ordinarily resident in the territory, or to any extgr-
nal company, in respect of the use (otherwise than for
advertising purposes in connection with any motion
picture film or otherwise than in connection with tele-
vision) in any printed publication of any copyright as
aforesaid;

the imparting of or the undertaking to impart any scien-
tific, technical, industrial or commercial knowledge or
information for use in the territory, or the rendering of
or the undertaking to render, any assistance or service
in connection with the application or utilisation of such
knowledge or information, wheresoever such know-
ledge or information has been obtained or such know-
ledge or information has been imparted or is to be im-
parted or such assistance or service has been rendered
or is to be rendered or any such undertaking has been
given, and whether payment for such knowledge, infor-
mation, assistance, service or undertaking has been
made or is to be made by a person resident in or out of
the territory;

any business carried on by any such person who is ordi-
narily resident in the territory or in the case of a
company is a domestic company, as owner or charterer
of any ship or aircraft, or the disposal by such person of
any commodity acquired in connection with the opera-
tion of such ship or aircraft, wheresoever such ship or
aircraft may be operated or such disposal of the
commodity may be effected; .

any service rendered or work or labour done by such
person in the carrying on in the territory of any trade,
whether the payment for such service or work or labour
is or is to. be made by a person resident in or out of the
territory and wheresoever payment for such service or
work or labour is or is to be made;

any service rendered or work or labour done by such
person outside the territory, during any temporary
absence of such person from the territory, if such
person is ordinarily resident in the territory and such
service is rendered or such work or labour is done for
or on behalf of any employer by whom such person is
employed in the territory, whether the payment for
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such service or work or labour is or is to be made by a
person resident in or out of the territory and where-
soever payment for such service or work or labour is or
is to be made;

any services rendered by such person to or work or
labour done by such person for or on behalf of the
Governmient of the territory or the Council of Ministers
or any Representative Authority or any local authority
in the territory, notwithstanding that such services are
rendered or that such work or labour is done outside
the territory: Provided that such- sérvices are rendered
or such work or labour is donefin. accordance with a
contract of employment entered into with such Govern-
ment, Council, Representative: ‘Authority or local
authority: Provided further that ;nothmg in this para-
graph shall be construed as 1mposmg liability for taxa-
tion under this Act upon any salary or emolument paid
to any person in the employment ié:f the Government of
the terrltory in respect-of any pgriod for which such
person is stationed in the Repubhcpgf South Africa;

e
3

any services rendered or work orilabour done by any
such person who is ordinarily resident.in the territory,
as an officer or a member of the crew of any ship or air-
craft, notwithstanding that such services are rendered
or such work or labour is done outside the territory and
wheresoever payment for such services.or work or
labour is made or is to be made; :

any pension or annuity granted to such person, where-
soever payment of that pension or annuity is made and
wheresoever the funds from which payment ‘is made are
situate, by—

(i) the Government of the territory, or by any Rep-
resentative Authority or local authoru:y in  the
-territory, or A

(ii) the Government of the Republic of South ‘Africa,

- including the Railway Administration, if any
portion of the setvices in: respect of which that
pension or annuity was g;anted was - performed
within the terntory,or : ‘

. (iii) any person whet‘her residing or carrying -on busi-

ness . in the territory or not, if the services'in
respect of which ‘that pension or annuity was

- granted were performed within the territory for at
least two years during the ten years immediately
preceding the daté from which the pension or
annuity first became due:

Provided that if the pension or annuity was granted in
respect of services which were rendered partly within
and partly outside the territory, only so much of such



90 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981

Exemptions.

INCOME TAX ACT, 1981

pension or annuity as bears to the amount of such
pension or annuity the same ratio as the period during
which the services were rendered in the territory bears
to the total period during which the services were
rendered, shall be deemed to be derived from a source
within the territory. '

(2) Any interest which has been.received by or has accrued
to any person (other than a company) who is ordinarily resi-
dent in the territory in respect of any loan to or deposit in any
building society registered under the Building Societies Act,
1965 (Act 24 of 1965), of the Republic of South Africa, or any
dividend or share of profits distributed}by any such society
which has been received by or has accrlieb to any such person,
shall be deemed to have been derived from a source within
the territory, wheresoever such loan or deposit is made or
held or any share to which such dividend or share of profits
relates is subscribed for or held or such interest, dividend or
share of profits is payable.

(3) Any interest which has been received by or has accrued
to any person (other than a company) who is ordinarily resi-
dent in the territory in respect of any loan to or deposit in any
banking institution registered under the Banks Act, 1965 (Act
23 of 1965), of the Republic of South Africa, or any similar in-
stitution whether or not registered, managed or controlled in
the territory or the Republic of South Africa, shall be deemed
to have been derived from a source within the territory.
wheresoever such loan or deposit is made or held or such
interest is payable. :

(4) Any amount referred to in paragraph (d) of the defi-
nition of “‘gross income” in section 1 shall be deemed to have
been received by or to have accrued to any employee or the
holder of any -office from a source within the territory, where-
soever payment of such amount is made and wheresoever the
funds from which payment is made are situate.

16. (1) There shall be exempt from the tax —

(a) the revenues of the Government of the territory, a
Representative Authority in the territory, the Govern-
ment’ of the Republic of South Africa (including the

- Railway Administration and any provincial administra-
tion), or of any other state;

(b) the revenues oflocal authorities;

(c) thé salaries and emoluments payalife”.to any person
who holds office in the territory as an official of any
government, other than the Goveérnment of the terri-
tory, any Representative Authority in the territory or
the Government of the Republic of South Africa, pro-
vided such person is stationed in the territory for that
purpose and is not ordinarily resident in the territory;
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(d) the receipts and accruals (including receipts or accruals
from investmi€nts) of any pension fund, provident fund,
retirement annuity fund, or benefit fund, or of any in-
stitution which is, in the opinion of the Secretary, a
mutual savings bank, a mutual loan association, a
fidelity or indemnity furid, a trade union or a non-
proprietary stock exchange;

(e) the receipts and accruals of —

®

(ii)

or body; :

any institution, "board or body (other than a
company registered or deemed to be reglstered
under the Companies Act, 1973 (Act 61 of 1973),
or under any law repealed by that Act and any co-
operative society or company registered under
the Co-operative Societies Act, 1939 (Act 29 of
1939), or the Co-operative Societies Ordinance,
1946 (Ordinance 15 of 1946)), established by or
under any law and which, in the furtherance of its
sole object or one of its principal objects, con-
ducts scientific, technical or industrial research or
provides necessary or useful commodities, ameni-
ties or services to the Government of the terri-
tory, any Representative Authority in the terri-
tory, the Government of the Republic of South
Africa (including the Railway Administration and
any provincial administration) or members of the
general public, or carries on activities (including
the rendering of financial assistance by way of
loans or otherwise) designed to promote com-
merce, industry or agnculture or any branch
thereof, provided such institution, board or body
is by Iaw or under its constliutlon not permltted to
d1stnbute any of its profits or gains to any person
and is requlred to utilize its funds solely for in-
vestment or the objects for which it has been
established; ~

any South West African company all the shares of
which are held by any such. institution, board or
body, if the Secretary is satisfied that the opera-
tions of such. company are ancillary or comple-
mentary to the objects of such institution, board

. . Y

(f) the recelpts or accruals-of any company, society or
other association of pérsons, whether or not registered
under any law (other than a co-operative society or
company registered under the Co-operative Societies

Act,

1939 (Act 29 of 1939), or the Co-operative Socie-

ties Ordinance, 1946 (Ordinance 15 of 1946)), if —

Y.
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the sole or pr1nc1pal object of such company,
society or association is as follows, namely —

(aa) to conduct or promote scientific, technical
or industrial research; or

(bb) to provide medical, dental, blood transfu-
sion, hospital or nursing services; or

(cc) to engage in or promote nature conservation
or animal protection activities; or

(dd) to engage in or promote activities which the
Secretary is satisfied are of a cultural
nature; or

(ee) to provide social or recreational amenities
or facilities for the members of such com-
pany, society or association; or

(ff) to promote the common interests of persons
carrying on any particular kind of business,
profession or. occupation by means other
than the carrying on by such company,
-society or association of any trading or other
profit-making activities, or the participation
by such company, society or association in
‘any business, profession or occupation
carried on by any of its members, or the pro-
vision to any of its members of financial as-
sistance or of any premises or continuous
services or facilities required by its members
for the purpose of carrying on any business,
profession or occupation;

the activities of such ‘c‘;),mp'any, society or associa-
tion are wholly or mainly directed to the further-
ance of its sole or principal object;

such company, soc1ety or assocxa.tlon is under its
constitution not permitted to distribute any of its
proflts or gains to any person ; and is required to
utilize its funds solely for investment or the
objects for which it has beenﬂels}qagxhkshed, and

under the nstitution of such company, society
or associati on it will upon. its, winding:up or liqui-

‘datlon be ob11g¢d to give -or transfer its assets

remaining after the satisfaction of its habllmes to
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some other company, society or association with

objects similar to those of the aforesaid company,
society or association;

the receipts and accruals of any association which in the
opinion of the Secretary is an amateur sporting associa-
tion;

the"receipts and accruals of any terminating building
society, pension fund, provident.fund, retirement

. annuity fund or benefit fund or of any institution which

in. the opinion. of the. Secretary is. a mutual savings
bank, a mutual loan association, a fidelity or indemnity
fund, a trade union, a chamber of commerce or indus-
tries. (or.an association of such chambers), a local pub-

- licity association or a non-preprietarystock exchange;

®

the receipts and accruals of-any eompany, society or
other association of persons,. whether or not registered
under any law (other than .a co-operative society or
company registered under the Co-operative Societies
Act, 1939 (Agt 29 of 1939), er- the Co-operative
Societies Ordinance,.1946. (Ordinance 15 of 1946)), the
prafits- or gains of whichs aqther than profits or gains
from investments (including. the letting of property),
are derived solely from. transactions with or on behalf
of its individual members, and the constitution of
which does not admit of the distribution of its profits or
gains to any persons other than the members with
whom or on whose behalf the transactions took place,
and does not confer upon any person any benefit other

‘than benefits accruing to that person from transactions

with or on behalf of that person, except as regards any
receipts or accruals from investments (including the
letting of property to non-members) by any such com-
pany, society or association: Provided that the provi-
sions-of this paragraph shall not be construed as requir-
ing the taxable income of such company, society or
association from investments (including the letting of

" property to non-members) to be determined at an

)

amount greater than an amount determined to the
satisfaction of the Secretary as representing, the taxable
income on which such company, society or association
would have been taxable under this Act if the exemp-
tion conferred by thls ‘paragraph had not been applic-
able;

o .
the receipts and accruals of all ecclesiastical, charitable
and educational institutions of a public character,.
whether or not supported wholly or partly by grants
from the pubhc revenue;
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(k) any amount received as a war pension, or as an award
or a benefit under any law relating to the payment of
compensation in respect of diseases contracted by
persons employed in mining operations;

() interest received by or accrued to any person (other
than a company) or any external company not carrying
on business in the territory, from stock or securities
(including Treasury Bills) issued by the Government of
the territory, or any Representative Authority or local
authority in the territory;

(m) (i)

(ii)

(iii)

(m O

(i)

(i)

interest received by or accrued to any person
from any deposit in the South West Africa Post
Office Savings Bank;

any amount credited as interest in respect of any
subscription share in any building society in the
territory;

in the case of a taxpayer who is a natural person,
so much of the aggregate of the amounts received
or accrued as dividends on Special Tax-Free In-
definite Period shares in building societies in the
territory as does not in any year of assessment
exceed so much of the dividends on such shares as
are derived in respect of that portion of the total
amount invested in such shares which is equal to
the amount of R20000;

dividends received by or accrued to or in favour
of any person not ordinarily resident nor carrying
on business in the territory;

dividends received by or accrued to or in favour
of the deceased estate of any person who at date
of death was not ordinarily resident nor carrying
on business in the territory, if, but for this exemp-
tion, such deceased estate would have been liable
for normal tax in respect of such dividends;

dividends received by or accrued to or in favour
of any person ordinarily resident in the territory
from any company not managed and controlled
nor carrying on business in the territory in respect
of shares acquired by such person —

(aa) before he i)eéame ordinarily resident in the
territory for the first time;
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(bb) by a donation if at the date of the donation
the donor was a person (other than a com-
pany) not ordinarily resident in the territory;

(cc) by inheritance from a person who on the
. date of his death was not ordinarily resident
in the territory; ~ : :

(dd) out of funds derived by him from any trade '
carried on by him outside the territory;

(ee) as capitalization shares awarded to him as
the holder of shares the dividends on which
are exempt from normal tax in terms of this
subparagraph;

(ff) out of funds derived by him from the dispo-
sal of shares the dividends on which were
exempt from normal tax in terms of this sub-
paragraph;

(iv) dividends received by or accrued to or in favour
of acompany;

(v) dividends from sources outside the territory
received by or accrued to or in favour of any person
ordinarily resident in the territory in respect of
which the Secretary is satisfied that any taxes
proved to his satisfaction to be payable, without
any right of recovery, by such person to the govern-

- ment of any country other than the territory in re-
spect of such dividends, would exceed so much of
, the normal tax as would be attributable to the inclu-
- sion of such dividends in-such person’s taxable in-
come for the year of assessment in question;

(o) so much of any amount (being a lump sum) referred to
in paragraph (c) of the definition of “gross income” in
. section. 1 or in section 13(3)-as does not exceed twenty
thousand rand less the sum of any other amounts which
have been excluded from the taxpayer’s income by
virtue of the exemption conferred by this paragraph
whether in the current or any.previous year of assess-
~ ment: Provided that the .exemption undes this para-
graph shall not apply in respect of any amount received
by or accryed ta any person:ponor because of the ter-
mination or because. of the impending termination of
the services required to be rendered.by him as the
holder of any office or employment in respect of the re-
linquishment, termination, loss, repudiation, cancella-
tion or variation of his office or employment or in re-
spect of his appointment (or right or claim to be
appointed) to any office or employment, unless —
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(i) such person has attained théhge of fifty-five years
in the case of a male or fifty years in the case of a
female; or

(i) the Secretary is satisfied that the termination or
impending termination of such person’s services
or the relinquishment, termination, loss, repudia-
tion, cancellation or variation of his office or
employment or of his appointment (or right or
claim to be appointed) to any office or employ-
ment is due to superannuation, ill-health or other
infirmity; or

(iii) in the case of a female, the Secretary is satisfied
that she relinquished or terminated her office or
services in order to marry;

where an employee is as a condition of his employment
required while on duty to wear a special uniform which
is clearly distinguishable from ordinary clothing, the
value of any such uniform given to the employee by his
employer, or so much of any allowance made by the
employer to the employee in lieu of any such uniform
as the Secretary considers reasonable;

any amount received by or accrued to any person from
such person’s spouse or former spouse by way of
alimony or allowance or maintenance of such person or
any children under an order of divorce or a judicial
order or written agreement of separation;

interest received by or accrued to any person (other
than a company) who is ordinarily resident in the terri-
tory in respect of any loan to or deposit in any banking
institution registered under the Banks Act, 1965 (Act
23 of 1965), of the Republic of South Africa, or any
similar institution, if it is proved to the satisfaction of
the Secretary —

(i) (aa) that such loan or deposit has been made
through and retained in a branch of such
institution. outside the . territory for the
purposes of any business carried on by such
person outside the territory; and

= (bb) that the said interest is subject to income tax
under. the laws. of the country within which
such loan or deposit is retained; or

(ii) that such loan or deposit has been made through
and retained in a branch of such-institution out-
side the territory, and that the full capital for such
loan or deposit was obtained from a source out-
side the territory; '

N
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interest received by or accrued to any person (other
than a company) who is ordinarily resident in the terri-
tory, in respect of any loan to or deposit in any building
society registered under the Building Societies Act,
1965 (Act 24 of 1965), of the Republic of South Africa,
or any dividend or share of profits distributed by any
such. society which has been received by or has accrued
to any such person, if it is proved to the satisfaction of
the Secretary —

(i) that such loan or deposit has been made through
any branch of the said building society outsice the
territory, or that the share to which such dividend
or share of profits relates has been subscribed for
at any branch of the said building society outside
the territory;

(ii) that such loan, deposit or share has been retained
in the said branch of the said building society out-
side the territory; and

(iii) that the full capital for such loan, deposit or share
was obtained from a source outside the territory;

the receipts and accruals of the Labour Promotion
Fund, established under section 1 of Proclamation R.69
of 1975 by the State President of the Republic of South
Africa;

the remuneration, allowances, bonuses and other
benefits received by or accrued to any member of the
citizen force or of the commandos in respect of his first
period of compulsory military service under section
22(3)(a) or 44(3) of the Defence Act, 1957 (Act 44 of
1957), or any voluntary extension of such period with-
out a break in service;

any amount received by or accrued to any member of
the South African Defence Force whether in cash or
otherwise, as an allowance for any uniform, ration or
lodging;

so much of any amount received by or accrued to any

person as is proved to the satisfaction of the Secretary
to be a bona fide bursary granted to. enable or assist
such person to study at a recognized educational or
research institution;

the receipts and accruals of the South West Africa
Water and Electricity Corporation (Proprietary)
Limited;
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an amount received or accrued as an occupation allow-
ance in relation to the pursuit of farming operations in
an area which is a designated area as contemplated in
the Promotion of the Density of Population in Desig-
nated Areas Act, 1979 (Act18 of 1979).

(2) Notwithstanding the exemptions provided for in subsec-
tion (1)({), (m) and (n) —

(a)

(b)

all amounts falling within the scope of the said para-
graphs shall be set out by the taxpayer in the return
rendered by him; and

the said exemptions shall not apply in respect of any
portion of an annuity.

(3) The exemptions provided by any paragraph of subsec-
tion (1) shall not extend to any payments out of the revenues,
receipts, accruals or profits mentioned in such paragraph.

(4) Thereshallbe exempf from the tax —

(a)

(b)

every married person (other than a married woman in
respect of whose taxable income separate calculations
are to be made in terms of section 6(1)) whose taxable
income does not exceed four thousand rand in any year
of assessment, or, if the period of assessment is less
than a full year, an amount which bears to four
thousand rand the same ratio as the period assessed
bears to one year; and

every other person, except a company, whose taxable
income does not exceed three thousand rand in any
year of assessment, or, if the period of assessment is
less than a full year, an amount which bears to three
thousand rand the same ratio as the period assessed
bears to one year.

General deductions a- 17, For the purpose of determining the taxable income

lowed in determination of

taxable income. derived by any person from carrying on any trade within the
territory, there shall be allowed as deductions from the in-
come of such person so derived —

(a)

)

(c)

expenditure and losses actually incurred in the territory
in the production of the income, provided such expen-
diture and losses are not of a capital nature;

so much as the Secretary may allow of any expenditure
o losses actually incurred outside the territory in the
production of the income, provided such expenditure
and losses are not of a capital nature;

any legal expenses (being fees for the services of legal
practitioners, expenses incurred in procuring evidence
or expert advice, court fees, witness fees and expenses,
taxing fees, the fees and expenses of sheriffs or messen-
gers of court and other expenses of litigation which are
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of an essentially similar nature to any of the said fees or
expenses) actually incyrred by the taxpayer during the
year of assessment in respect.of any claim, dispute or
action at law arising in the course of or by reason of the
ordinary operations undertaken by him in the carrying.
on of his trade: Provided that the amount to be allowed
under this paragraph in respect of any such expenses |
shall be limited to so much thereofas - :

(i) isnot of a capital nature; and

(ii) is not incurred in respect of any claim made
against the taxpayer for the payment of damages
or compensation if by reason of the nature of the
claim or the circumstances any payment which is
or might be made in satisfaction or settlement of
the claim does not or would not rank for deduc-
tion from his mcome under paragraph (a) or (b);
and

(iii) is not incurred in respect of any claim made by the
taxpayer for the payment to him of any amount
which does not or would not constitute income of
the taxpayer; and

(iv) is not incurred in respect of any dispute or action
at law relating to any such claim as is referred to
in paragraph (ii) or (iii) of this proviso;

expenditure actually incurred during the year of assess-
ment on repairs of property occupied for the purpose
of trade or in respect of which income is receivable, in-
cluding any expenditure so incurred on the treatment
against attack by beetles of any timber forming part of
such property and sums expended for the repair of
machinery, implements, utensils and other articles
employed by the taxpayer for the purposes of his trade;

save as provided in subparagraph (5) of paragraph 10 of
Schedule 1, expenditure. incurred during the year of
assessment in respect of the acquisition of machinery,
implements, utensils and articles (excluding any motor
vehicle the sole or primary function of which is the con-
veyance of persons otherwise than for reward) used by

R .she taxpayer for the purpose of his-trade: Provided that

where, at the commencement of the year of assessment
ending on, 28 February 1982, or, in the case of a
company, at the commencement of the financial year
ending. on or after 1 March 1982, a taxpayer holds for
purposes of his trade any machinery, implements, uten-
sils or articles (excluding any motor vehicle the sole or
primary function of which is the conveyance.of persons
otherwise than for reward) not previously disposed of
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or scrapped by him, the ongmal cost to hlm of such
asset less any deductions allowed to him in respect
thereof in terms of sections 11(e), 12(1), 12A(2), 14 and
14bis of the Income Tax Act, 1962 ‘(Act 58 of 1962) and
‘sectlons 14(e) and 15(2) oof the Income, Tax Ordinance,
1974 (Ordmance 5. of 1974), shall be deemed to be
expendlture mcm;red in respect of the acquisition of
such machinery, implements, utensils and articles
during that year of assessment;

save as provided in subparagraph (5) of paragraph 10 of
Schedule 1, in respect of buildings used by the taxpayer
for the purposes of his trade, an allowance equal to
twenty per cent of the cost of erection of such buildings
in the year of assessment during which such buildings
are brought into use, and four per cent of such cost for
each of the twenty years following on the year of
erection; '

an allowance in respect of any premium or consideration
in the nature of a premium paid by a taxpayer for —

(i) the right of use or occupation of land or buildings
used or occupied for the production of income or
from which income is derived; or

(ii) the right of use of any plant or machinery used for
the production of income or from which income is
derived; or

(iii) the right of use of any motion picture film or any
sound recording or advertising matter connected
with such film, if such film, sound recording or
advertising matter is used for the production of
income or income is derived therefrom; or

(iv) the right of use of any patent or design as defined
in the Patents and Designs Proclamation, 1923
(Proclamation 17 of 1923), or any trade mark as
defiried in the Trade Marks in South West Africa
Act, 1973 (Act 48 of 1973), or any copyright as
defined in the Copyright Act, 1965 (Act 63 of
1965), or-of any other property-which in the opin-

- ion of the Secretdry is of a similar nature, if such

patent,’ design, trade’ mark, copyrighit or other

ivw.. . property is-used for the production of income or
uicome is denved tl’ierefrom* or

) the mgpamng qf or thp undertakmg to. impart any

. lmowledge dlrectly or indirectly connected with
the use of such film, sound recording, advertising
matter, patem design, trade mark, copyright or
other property as aforesaid: .
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Provided that —

(aa)

(bb)

(cc)

the allowance under subparagraph (i), (ii), (iii) or
(iv) shall: not exceed for any one year such portion
of the amount. of the premium or consideration so
paid as is equal to the said amount divided by the
number of years for which the taxpayer is entitled
to the use or occupation, or one twenty-fifth of
the said amowunt, whichever is the greater;

if the taxpayer is entitled to such use or
occupation. for an indefinite period he shaii be
deemed, for the purposes of this paragraph, to be
entitled to such use or occupation for such period
as in the opinion of the Secretary represents the
probable duration of such use or occupation; and

the allowance under subparagraph (v) shall not
exceed for any one year such portion (not being
less than one twenty-fifth) of the amount of the
premium or consideration so paid as the Secre-
tary may allow having regard to the period during
which the taxpayer will enjoy the right to use such
film, sound recording, advertising matter, patent,
design, trade mark, copyright or other property as
aforesaid and any other circumstances which in
the opinion of the Secretary are relevant;

an allowance in respect of any expenditure actually
incurred by the taxpayer, in pursuance of an obligation
to effect improvements on land or to buildings, in-
curred under an agreement whereby the right of use or
occupation of land or buildings is granted by any other
person, where the land or buildings are used or occu-
pied for the production of income or income is derived
therefrom: Provided that —

(i)

(ii)

the aggregate of the allowances under this para-
graph shall not exceed the amount stipulated in
the agreement as the value of the improvements
or as the amount to be expended on the improve-
ments or, if no amount is so stipulated, an amount
representing in the opinion of the Secretary the
fair and reasonable value of the improvements;

any such allowance shall not exceed for any one
year such portion of the aggregate of the allow-
ances under this paragraph as is equal to the s2id
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aggregate divided by the number of years (calcu-
lated from the date' on which- the improvements
are cotiipleted) for which the taxpayer is entitled
to the use or dccupation, or one twenty-fifth of
the said aggregate, whichever is the greater; and

if the taxpayer is entitled to such use or occupa-
tion for an indefinite period, he shall for the pur-
poses of this paragraph be deemed to be entitled
to such use or occupation for such period as in the
opinion of the Secretary represents the probable
duration of such use or occupation;

an allowance in respect of any expenditure (other than
expenditure which has qualified in whole or part for de-
duction or allowance under any of the other provisions
of this section or the corresponding provisions of any
previous income tax law) actually incurred by the tax-
payer —

(i)

(i)

(iii)

in devising or developing any invention, or in cre-
ating or producing any design as defined in the
Patents and Designs Proclamation, 1923 (Procia-
mation 17 of 1923), or any trade mark as defined
in the Trade Marks in South West Africa Act,
1973 (Act 48 of 1973), or any copyright as defined
in the Copyright Act, 1965 (Act 63 of 1965), or any
other property which in the opinion of the Secre-
tary is of a similar nature; or

in obtaining any patent or the restoration of any
patent or the registration of any design under the
Patents and Designs Proclamation, 1923, or the
registration of any trade mark under the Trade
Marks in South West Africa Act, 1973; or

in acquiring by assignment from any other person
any such patent, design, trade mark or copyright
or in acquiring any other property which in the
opinion of the Secretary is of a similar nature or
any knowledge connected with the use of such
patent, design, trade mark, copyright or other
property or the right to have such knowledge im-
parted,

“if such invention, patent, design, trade mark, copy-

right, other property or knowledge, as the case may be,
is used by the taxpayer in the production of his income
orincome is derived by him therefrom: Provided that —
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(aa) where such expenditure exceeds two hun-
dred rand the allowarice shall not exceed for
any one year such portion of the amount of
the expenditure as is equal to such amount
divided by the number of years which, in the
opinion of the Secretary, represents the
probable duration of use of the invention,
- patent, ‘design, frade mark, copyright, other

Ut .U property or knovw’/ledg‘e; 'or one’ twenty-fifth

of the said amount, whichever is the greater;

(bb) where stich expenditure was incurred before
the commencement of the year of assess-
ment in question the allowance shall be cal-
culated on the amount of such expenditure,
less an amount equivalent to the sum of the
allowances to which the taxpayer was
entitled under this. paragraph and the allow-
ances to which, in the opinion of the Secre-
tary, the taxpayer would have been entitled
under this paragraph if this paragraph had
been applicable, in respect of such expendi-
ture in respect of previous years of assess-
ment, including any year of assessment
under any previous income tax law;

expenditure (other than expenditure which has quali-
fied in whole or part for deduction or allowance under
any of the other provisions of this section) actually
incurred by the taxpayer during the year of assessment
in obtaining the éxtension of the term of any paten’ or
the extension of the registration period of any design
undér the Patents and Designs Proclamation, 1923
(Proclamation 17 of 1923), or the renewal of the regis-
tration” of any trade ‘mark under the Trade Marks in
South West Africa Act, 1973 (Act 48 of 1973), if such
patent, design or trade mark is used by the taxpayer in
the production of his income or income is derived by
him therefrom; ' -

o

such allowance in respect of any amounts included in
the taxpayer’s gross incoine under paragraph (f) or (/)
of the definition of ‘“‘gross income” i section 1 as the
Secretary may deem reasonmable having regard to any
special circumstances of the case and, in the case of an
amount so included under the said paragraph (/), to the
original period: for which the right of use or occupation
was granted: Provided that where there has accrued to
the taxpayer the right to have improvements effected
on land or to buildings by any other person and an
amount is required to be included in the taxpayer’s

RN
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gross income under the said paragraph (/) with respect
to such improvements, no allowance shall be made to
the taxpayer under- this paragraph in respect of such
amount, if —

(i) the taxpayer or such other person is a company
and such other person or the taxpayer, as the case .
may be, is interested in more than fifty per cent of
any class of shares ‘issued by such company,
whether directly as a shareholder in that company
or indirectly as a shareholder in any other
company; or ' ‘

(i) both the taxpayer and such other person are com-
panies and any third person is interested in more
than fifty per cent “of any class of shares issued by
one of those companies and in more than fifty per
cent of any class of shares issued by the other
company, whether directly as a shareholder in the
company by which the shares in question were
issued or indirectly as a shareholder in any. other
company;

the amount of any debts due to the taxpayer to the
extent to which they are proved to the satisfaction of
the Secretary to be bad, provided such amount is
included in the current year of assessment or was
included in the previous years of assessment in the tax-
payer’s income;

such an allowance as may be made each year by the
Secretary in respect of such debts due to the taxpayer
as he considers to be doubtful: Provided that such
allowance shall be included in the income of the tax-
payer in the following year of assessment, and for that
purpose any allowance granted in terms of any pre-
vious income tax law, shall be deemed to be an allow-
ance which was made in terms of this paragraph;

(i) any sum contributed during the year of assessment
by way of current contribution to any pension fund by
any person holding any_office or employment where
the making of such a contribution is a condition of the
holding -of such office or employment: Provided that
the total deduction to be -allowed-in respect of contri-
butions to-a pension fund or funds not established by
law or for the benefit of employees of any local
authority shall not in the year of assessment exceed
the sum of two thousand rand;
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any sum -paid during the year of assessment to any
pension fund by any person who, as a member of
that fund, has in terms of the rules governing such
fund, undertaken to pay the said sum in order that
any past period may also be reckoned as a period
of pensionable service of that member: Provided
that the deduction allowed in respect of any sums
so paid shall in respect of the said year of assess-
ment not exeeed the sum of onie thousand rand;

(o) any sum contributed by the taxpayer during the year of
assessment for the benefit of his employees to any
pension fund: Provided that —

(i)

(ii)

(iif)

in respect of any lumip sum contribution, the

Secretary may determine that the said sum shall
be deducted in a series of annual instalments, so
that only a portion thereof is deducted in the year
of assessment in which it is contributed, and the
residue in such subsequent years of assessment,
and in such proportions as the Secretary may de-
termine, until the contribution is extinguished;

if the contributions (including any lump sum pay-
ments) made by the taxpayer in respect of any em-
ployee during any year of assessment to such fund
exceed an amount equal to ten per cent of the
approved remuneration of such employee for
such year of assessment, and the Secretary is satis-
fied that the aggregate -of such contributions and
the total remuneration accrued during such year
of assessment to such employee in respect of his
employment by the taxpayer is excessive or unjus-
tifiable in relation to the value of the services
rendered by sich employee to the taxpayer, and
having regard to other benefits, if any, derived by
him from his employment by the taxpayer, only so
much of such contributions as appears to the

Secretary to be reasonable, but not less than an

amount equal to ten per cent of the approved re-
muneration of such employee for such year of
assessment, shall be allowed to be'deducted under
this paragraph: ‘

any decision of thes Secretary under this para-

graph, not being a decision under paragraph (i) of
this proviso, shall be subject to objection and
appeal,

and for the purposes of paragraph (ii) of this proviso
“approved remuneration”, in relation to any employee
for any year of assessment, means so much of the
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total remuneration accrued to such employee during
such year of assessment in respect of his employment
by the taxpayer concerned as the Secretary considers to
be fair and reasonable in relationi to the value of the
services rendered by such employee during such year of
assessment to the taxpayer and having r¢gard to other
beneﬁts if ‘any, derived by him from his employment
by the taxpayer;

any amount paid by way of annuity during the year of
assessment by any taxpayer— .

(i) to a former employee who has retired from the
taxpayer’s employ on grounds of old age, ill-
health or infirmity; or

(ii) to any person who is dependent for his mainte-
nance upon a former employee or (where such
former employee is deceased) was so dependent
immediately prior to his death:

Provided that the deduction under subparagraph (ii)
shall not exceed in respect of the persons so dependent
on any one retired or deceased employee, the sum of
two thousand rand;

so much of the total current contributions to any retire-
ment annuity fund or funds made by any taxpayer as a
member of such fund or funds during a year of assess-
ment durmg which suchi taxpayer has carried on any
trade as does not exceed three thousand rand or, where
the taxpayer is entitled to a deductmn dinder paragraph
(n), the ambiint by which the amount of the deduction
under the sald paragraplr is less than three thousand

rand: Provrded that—

(1) where any perSon has become a member of a
tetirement annuit fund before the date of com-
mencemént of the Income Tax Amendment Ordi-
narice, 1972 (Ordinance 13 of 1972), such person’s
contributions to such fund dunng the year of
assessment shall qualify for deduchon under this
paragraph in the same manner as the aforesaid
contributions if the Secretary is satisfied that the
conttibutions would in accordance with the
general practice prevailing immediately prior to
the said date, have qualified for deduction under
section 11(2)(q) of the Income Tax -Ordinance,
1961 (Ordinance 10 of 1961), before the amend-
ment thereof by the said drdmance,
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(i) the deduction under the foregoing, provisions of

this paragraph shall not exceed an -amount equal

" to the amount remaining after deducting from the

income derived by the taxpayer from trade during

the year of assessment; the. dedur;tlons admissible

agamst such income under this Act (excluding this
paragraph);

(iii) any amount disallowed as a deduction solely
under proviso (ii) shall be carried forward and be
deemed for the purposes of this paragraph to be
current contributions made to the fund in ques-
tion during the next succeeding year of assess-

~ ment;

expenditure incurred during the year of assessment by
any taxpayer —

(i) for the purpose of scientific research undertaken
by him for the development of his business, if such
expenditure is not of a capital nature; or

(ii) by way of contributions to any association, insti-
tute, college or university, for scientific research
relating to the taxpayer’s own business, if the
Council for Scientific and Industrial Research cer-
tifies to the Secretary that it approves the propo-
sals of such association, institute, college or
university, in regard to such research and that it is
satisfied that such contributions will be used in
such research;

the amount donated by the taxpayér during the year of
assessment to the Central Revenue Fund for  the
advancement of education and training;

such sum as the Secretary may think just and reason-
able as representing the amount by -which the value of
any motor vehicle, the sole or primary: function of
which is the copveyance of persons-otherwise than for
reward, and which is used by the taxpayer for the pur-
poses of his trade, has been diminished by reason of
wear and tear during the year of assessment: Provided
that where a deduction has been allowed under para-
graph (d), the Secretary shall take .into consideration

_ the sum allowed under that paragraph; in determmlng

()

the sum to be allowed under this paragraph

an allowance in. regpect of any. metor vehu:le referred
to in paragraph (f) equal to the amount by which the
original cost to the taxpayer of such motor vehicle
exceeds the total amount arrived at by adding the -~



126 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981 INCOME TAX ACT, 1981

allowances granted in respect of such motor vehicle
under paragraph (f) to the amount or the value of any
consideration accruing to the taxpayer in respect of the
sale or disposal of such motor vehicle;

(v) any amounts which in terms of any pther provision in
this Part, are allowed to be déducted from the income
‘of the taxpayer.

zergv'fgons &oﬁ;m x;m: 18. There shall be allowed to be deducted from the income

operations. derived by the taxpayer from mining operations —

(a) an amount to be ascertamed under the provisions of
section 36, in heu of the allowances in section 17(e),

) (g)and (t)
- kb) my.

yeu‘ ef/ asséss
ing surveys, boreholes trenches, pits and other
exploratory work preliminary to the establishment of a
mine) in respect of any area within the territory in
respect of which a mining lease has not been granted by
the Government of the territory or Representative
Authority, together with any other expenditure which
in the opinion of. the Secretary is incidental to such
operations: Provided't that—

(i) except in the case of any person who derives
income from mining for diamonds in the territory,
the Secretary may determine that any expenditure
referred to in this paragraph shall be deducted in a
series of annual instalments, so that only a portion
of such expenditure is deducted in the year of
assessment in which it is incurred, and the residue
in such subsequent years of assessment and in such
proportions as the Secretary may determine, until
the expenditure is extinguished;

(ii) in the case of any company which derives income
from different classes of mining operations, the
deduction under this paragraph shall be made from
the income derived from such class or classes of
mining operations and in such proportions as the
Secretary may determine;

(iii) any expenditure which has been allowed to be
deducted from the income of any person in terms
of this paragraph shail not be included in such
person’s capital expenditure as defined-in sub-
section (3) of section 36.

Dedum:;:: cxpenses in- 19. (1) Subject to the provisions of subsection (2), there

let for faming pumposes, shall be allowed to be deducted from the income derived by
Honapert of soil comserva-  any taxpayer from letting any land on which bona fide pasto-
ral, agricultural or other farming operations were carried on
during the year of assessment, the expenditure incurred by

him during such year in respect of the construction of soil

I C

m by the iama during the .
it on prospecting operations (includ-
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conservation works, provided a certificate by the Secretary for
Agriculture and Nature Conservation is produced to the

effect that such works have been approved under the provi-
sions of the Soﬂ Conservation Act, 1969 (Act 76 of 1969).

(2) Where expendlture incurred by the taxpayer durmg any
year of assessment and ranking for deduction from income
under subsection (1) exceéds the taxable incomie (as calcu-
lated before allowing any deductioni ufider that subsection)
derived by the taxpayer from letting land on which bona fide
pastoral, agricultural or other farming operations were car-
ried on during such year, the amount allowed to be deducted
under subsection (1) in respect of the said year shall be limited
to an amount equal to such taxable income (calculated as
aforesaid), and the excess shall be carried forward and be
deemed for the purposes of this section to be expenditure
incurred by the taxpayer during the next succeeding year of
assessment in respect of the construction of soil conservation
works.

20. (1) The provisions of section 17(a) and (b) and section
21 shall, subject. to the provisions of subsection_(2) of this
section, mutatis mutandis apply in relation to any income
derived by any person in the form of dividends.

(2) In respect of expenditure and losses not of a capital
nature incurred by any person in the production of his income
from dividends, the amount to be deducted under section
17(a) and (), as applied by subsection (1) of this section, shall
be an amount which bears to the expenditure and losses,
which but for this subsection would have been allowed to be
deducted, the same ratio as the amount of such dividends as
calculated after allowing the deduction under subsection (3)
bears to the amount of such .dividends as calculated before
allowing such deduction. ,

(3) In respect of income in the form of dividends derived by
any person there shall be allowed as a deduction in the deter-
mination of the taxable income of such person an amount rep-
resenting one third of the amount of such dividends.

(4) In the case of a company which carries on long-term
insurance business in the territory there shall, in the determi-
nation of the taxable income derived by such company during
any year of assessment in the form of dividends, be deducted
from the income so derived by such company during such year
an amount determined in accordance with the formula—

in which formula—

, :
(a) ““Y” representsthe amount to be determined;



130 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981

Set-off of assessed losses.

INCOME TAX ACT, 1981

(b) “A” represents the taxable income, as determined
before any deduction is made under this subsection,
derived by such company during such year in the form
of dividends;

(c) “B” represents an amount equal to so much of the
income derived by the company during such year in the
form of dividends as the Secretary is satisfied has been
ingluded in the amount determined under the provi-
sions of section 32(1) as the taxable income derived by
such company during such year from the carrying on of
long-term insurance business; and b

<

(d) “C” represents the total income derived by the com-
pany during such year in the form of dividends.

(5) Subject to the ‘provisions of subsection (6), income
received by or accrued to any person by way of a dividend on
indefinite period or fixed period shares in any permanent
building society shall, notwithstanding the definition of *‘divi-
dend” in section 1, be deemed for the purposes of this section
to be income derived by such person in the form of dividends.’

(6) Income received by or accrued to any person in the
form of an annuity shall, notwithstanding the fact that such
income may also be in the form of dividends or be income of
the nature described in subsection (5), be deemed for the pur-
poses of this section to be income derived otherwise than in
the form of dividends.

21. (1) For the purpose of determining the taxable income
derived by any person from carrying on any trade within the
territory, there shall be set off against the income so derived
by such person— '

(@) any balance of assessed loss incurred by the taxpayer in
- any previous year which has been carried forward from
the preceding year of assessment: Provided that —.

(i) no person, whose estate has been voluntarily or
compulsorily sequestrated, shall, unless the order
of sequestration has been set aside, be entitled to
carry forward any assessed loss incurred prior to
the date of sequestration;

(ii) the balance of assessed loss shall be reduced by
the amount or value of any benefit received by or
accruing to a person resulting from a concession
granted by, or a compromise made with his
creditors whereby his liabilities to them have
been reduced or extinguished, provided such lia-
bilities arose in the ordinary course of trade;

()

)
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(b) any assessed loss incurred by the taxpayer during the
same year of assessment in carrying on in the territory
any other trade either alone or in partnership with
others, otherwise than as a member of a company the
capital whereof is divided into shares.

(2) For the purposes of this section “assessed loss”” means
any amount, as established to the satisfaction of the Secre-
tary, by which the deductions admissible under sections 17, 18
and 20 or the corresponding provisions of any previous in-
come tax law exceed the income in respect of which they are
so admissible, or, if the context so requires, means an
assessed loss as determined under the provisions of section 29
or the corresponding provisions of any previous income tax
law.

22. (1) The amount which shall, in the determination of the
taxable income derived by any person during any year of
assessment from carrying on any trade (other than farming),
be taken into account in respect of the value of any trading
stock held and not disposed of by him at the end of such year
of assessment, shall be the cost price to such person of such
trading stock, less such amount as the Secretary miay think just
and reasonable as representing the amount by which the value
of such trading stock, not being shares held by any company in
any other company has been diminished by reason of damage,
deterioration, change in fashion, decrease in the market value
or for any other reason satisfactory to the Secretary.

(2) The amount which shall in the determination of the tax-
able income derived by any person during any year of assess-
ment from carrying on any trade (other than farming), be
taken into account in respect of the value of any trading stock
held and not disposed of by him at the beginning of any year
of assessment, shall —

(a) if such trading formed part of the trading stock of such
person at the end of the immediately preceding year of
assessment be the amount which was, in the determina-
tion of the taxable income of such person for such pre-
ceding year of assessment, taken into account in
respect of the value of such trading stock at the end of
such preceding year of assessment; or

(b) if such trading stock did not form part of the trading
stock of such person at the end of the immediately
preceding year of assessment, be the cost price to such
person of such trading stock.

()
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(3) For the purposes of this section the cost price at any
date of any trading stock in relation to any person shall be the
cost incurred by such person, whether in the current or any
previous year of assessment in acquiring such trading stock,
plus any further costs incurred by him up to and including the
said date in getting such trading stock into its then existing
condition or location.

(4) If any trading stock has been acquired by any person for
no consideration or for a consideration which is not measur-
able in terms of money, such person shall for the purposes of
subsection (3) be deemed to have acquired such tradihg stock
at a cost equal to the price which in the opinion of the Secre-
tary was the current market price of such trading stock on the
daté on which it was acquired by such person.

(5) (a) If, for the purpose of determining the cost price of
any trading stock, any person wishes to adopt the basis
of trading stock valuation whereunder the last item of
any class of trading stock acquired by him on any date is
deemed to be the first item of that class of trading stock
disposed of by him on or after that date, and such per-
son satisfies the Secretary that he will maintain records
in respect of his trading stock which will be adequate
for the purposes of applying the said basis and that his
trading stock will be accounted for on the said basis in
his records, any annual financial statements prepared
for submission to shareholders or for proprietors and
the financial statements furnished for income tax pur-

poses, the said person may, with the written consent of

the Secretary, obtained before such person renders his
return of income for the first year of assessment in
respect of which the said basis of trading stock
valuation is to be adopted, and subject to such condi-
tions as the Secretary, having regard to the circum-
stances of the case, may determine, adopt the said basis
of trading stock valuation.

(b) Where the aforesaid basis of trading stock valuation
has been adopted by any person in respect of any year
of assessment as contemplated in this subsection, such
basis and any conditions determined by the Secretary
under this subsection in relation to the adoption of the
said basis shall be binding upon such person in respect
of the said year of assessment and all subsequent years
of assessment and may not be varied by him save with
the consent of the Secretary and subject to such condi-
tions as the Secretary, having regard to the circum-
stances of the case, may determine, which conditions
shall be binding upon such person for the year of assess-
ment in respect of which the variation is made and all
subsequent years of assessment.

()

()
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Any conditions determined by the Secretary under this
subsection may include any conditions as to the manner
in which the person concerned shall account for his
trading stock. whether or not such condition may in
some circumstances have the effect of deferring or
accelerating liability for taxation.

(6) Any reference in this section to the beginning or end of
ayearof assessment includes —

(i) where the period assessed is less than $fwelve
months. a reference to the beginning or end. as
the case may be. of the period assessed:

(it) where a return is accepted under the proviso to
subsection (13) of section 56 to a date other than
the last day of February. a reference to the begin-
ning or end. as the case may be. of the period
covered by the return.

(7) In this section any reference to a year of assessment
includes a reference to a year of assessment under any
previous income tax law.

23. (1) If, under any scheme of arrangement or reconstruc-
tion of any company or its affairs (including any scheme for
the amalgamation of two or more companies and any other
scheme) which is sanctioned by any order of court. any
company (hereinafter referred to as the transferee company)
has acquired from any other company (hereinafter referred to
as the transferor company) any asset which was trading stock
of the transferor company. and in respect of such acquisition ——

()

(b)

no consideration measurable in terms of money
accrued from the transferee company to the transferor
company: or

a consideration accrued from the transferee company
to the transferor company the money value of which
was less than the market value of such asset on the date
on which the transferee company acquired such asset,

such asset shall for the purposes of this Act be deemed to be
trading stock of the transferee company. and, where para-
graph (a) is applicable —

(i) the transferee company shall be deemed to have
acquired such asset at a price equal to the cost
price thereof to the transferor company; and

()
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(ii) notwithstanding the provisions of section 22(2),
no deduction shall, in the determination of the
taxable income of the transferor company for the
year of assessment of that company during which
the transferee company acquired such asset, be
made in respect of the value of such asset as
trading stock.

(2) Any amount which is received by or accrues to the
transferee company from the disposal of the said asset (or of
any interest therein) shall be included in that company’s
income, whether such amount is derived in carrying on any
trade or otherwise or is derived from a source within or
outstde the territory.

24. No deductions shall in any case be made in respect of
the tollowing matters, namely —

(¢) the cost incurred in the maintenance of any taxpayer,
his family or establishment;

{6) domestic or private expenses. including the rent of or
cost of repairs of or expenses in connection with any
premises not occupied for the purposes of trade or of
any dwellinghouse or domestic premises except in
respect of such part as may be occupied for the pur-
poses of trade;

(¢) any loss or expense. the deduction of which would
otherwise be allowable, to the extent to which it s
recoverable under any contract of insurance, guaran-
tee, security or indemnity:

(d) the taxation levied on incomes;

(¢) income carried to any reserve fund or capitalized in any
way:

(f) any cexpenses incurred in respect of any amounts
received or acerued which do not constitute income as
definedinsection 1

(g) any moneys claimed as a deduction from income
derived from trade, which are not wholly or exclusively
laid out or expended for the purposes of trade:

(M) interest which might have been made on an’y capital
employedin trade.

25. It any taxpayer has entered into any agreement with

Liss

any other person in respect of any property, the effect of.’

which is that, in the case of movable property, the ownership
shall pass or, in the case of immovable property, transfer shall
be effected from the taxpayer to that other person, upon or
after the receipt by the taxpayer of the whole or a certain
portion of the amount payable to the taxpayer under the
agreement, the whole of that amount shall for the purposes of

()
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this Act be deemed to have a&crued to the taxpayer on the day
on which the agreement was cntered into: Provided that the
Secretary, taking into cons1derat10n any allowance he has
made under paragraph (m) of section 17, may make such
further allowance as under the special circumstances of the
trade of the taxpayer seems to him reasonable, in respect of
all amounts which are deemed to have accrued under such
agreements but which have not been received at the close of
the taxpayer’s accounting period: Provided further that any
allowance so made shall be included as income in the tax-
payer’s returns for the following year of assessment and shall
form part of his income and for that purpose any allowance
granted in terms of the corresponding provisions of a previous
income tax law shall be deemed to be an allowance which was
made in terms of this section in respect of a year of assessment
under this Act.

26. (1) Any income received by or accrued to or in favour
of any person in his capacity as executor of the estate of a
deceased person, and any amount so received or accrued
which would have been income in the hands of the deceased
person had it been received by or accrued to or in favour of
such deceased person during his lifetime, shall, to the extent
that the Secretary is satisfied that such income or amount has
been derived for the immediate, or future benefit of any
ascertained heir or legatee of such deceased person, be
deemed to be income received by or accrued to such heir or
legatee, and shall, to the extent that the Secretary is not so
satisfied, be deemed to be mcome of the estate of such
deceased person.

(2) So much of the amount of any expenditure incurred by
or on behalf of the estate of any deceased person during any
year of assessment as, in the opinion of the Secretary, relates
to any amount of income deemed to be income received by or
accrued to an heir or legatee of such deceased person in terms
of subsection (1) shall —

(a) not be taken into account in the determination of the
taxable income of such estate; and

(b) be deemed to be expenditure incurred by such heir or
legatee during such year, and shall, to the extent that
the deduction of expenditure of the same nature is
authorised by this Act, be taken into account in the
determination of the taxable income of such heir or
legatee

(3) Nothing in subsection (1) shall be construed as 1mposmg
liability for tax in respect of the same amount both in the
hands of the estate or heir or legatee of a deceased person,
and in the hands of such'deceased person.

)
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() The decision of the Secretary in the exercise of his dis-
cretion under subsection (1) or (2) shall be subject to objec-
tion and appeal. ‘

27. The taxable income of any person carrving on pastoral,
agricultural or other farming operations shall, in so far as it is
derived from such operations, be determined in accordance
with the provisions of this Act but subject to the provisions of
Schedule 1.

28. The taxable income received by or accrued to or in
favour of any person from emplovment in the government
service of the territory, or employment in the South -African
Railways and Harbours or the public service of the Republic
of South Africa in the territory. in respect of such employ-
ment, shall include any pavment made by way of allowance
but shall not include pavments to meet expenditure incurred
by such person in connection with his official duties, and any
payment made by way of allowance in respect of any quarters
or residence or the value of any benefit or advantage granted
in respect thereof.

29. When the business of any person, other than any person
in respect of whose business outside the territory special pro-
vision is made under this Act. extends to any country outside
the territory, the taxable income or assessed loss of such
person shall be a sum which shall bear the same proportion to
his total net profits or total loss from all sources, as the case
may be, calculated in the manner provided in this Act for the
determination of taxable income or assessed loss, as his assets
in the territory bear to his total asscts: Provided that if ac-
counts satisfactory to the Secretary can be furmished, the
secretary or the taxpayer may claim that the actual taxable in-
come derived from sources within the territory or loss in-
currcd within the territory shall be assessed in the manner
otherwise provided in this Act.

30. Where any person who is not ordinarily resident in the

territory derives income under or by virtue of any contract or

agreement with any other person in relation to the carrying on
in the territory by such other person of any business of dis-
tributing. exhibiting or exploiting motion picture films, or of
leasing such films to other persons, or of licensing other
persons to exhibit or display such films, or in relation to the
acquisition of any advertising matter for usc in conncction
with such films, such first-mentioned person shall be deemed
to have derived under or by virtue of such contract or

s.agreement a taxable income equal to an amount arrived at by

deducting from an amount equal to ten per cent of the income

derived by him as aforesaid any expenditure and losses (other
than expenditure or losses of a capital nature) actually in-
curred by him in the territory during the year of assessment
under or by virtue of such contract or agreement.

()



144" Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981 -

Determination of taxable
income of co-operative
societies and companies.

INCOME TAX ACT, 1981

31. (1) In the determination of the taxable income of any
co-operative trading society, as defined in the Co-operative
Societies Ordinance, 1946 (Ordinance 15 of 1946), derived by
that society from its transactions, whether with persons who
are members or with persons who are not members of the
society, the amount of any bonus distributed in any year of
assessment to its members by any such society which is a
closed society as defined in section 97 of that Ordinance shall
be allowed as a deduction from the income of that society in
so far as such bonus does not exceed an amount equivalent to
one-tenth of the aggregate value of the business of such
society with its members during such year of assessment, but
no such deduction shall be allowed in the case of any suck co-
operative trading society which is not such a closed societv.

(2) In the determination of the taxable income of any agri-
cultural co-operative, there shall be allowed as deductions
from the income of such agricultural co-operative for the year
of assessment in question the amounts of any profits dis-
tributed by it during the specified period in relation to the
year of assessment by way of bonuses to persons entitled to
participate in such distribution: Provided that the amounts
allowed as deductions under this subsection shall not in the
aggregate exceed an amount equal to the taxable income of
such agricultural co-operative for the year of assessment, as
calculated before allowing any deductions under this subsec-
tion and before setting off any balance of assessed loss
brought forward from a previous year of assessment.

(3) (@) The full amount of any bonus distributed by any
agricultural co-operative shall, to the extent that such
amount qualifies for deduction from the income of
such co-operative under subsection (2), be included in
the gross income of the person who has become
entitled thereto and shall be deemed to have accrued to
such person on the date of the distribution of the bonus
by such co-operative.

(b) For the purposes of this section the amount of any
bonus distributed by way of capitalization shares or
bonus debentures or securities shall be deemed to be
the nominal value of such shares, debentures or securi-
ties, as the case may be.

(4) Inthissection—

“agricultural co-operative” means any co-operative agricul-
tural society or company or any farmers’ special co-operative
company, as defined in the Co-operative Societies Ordinance,
1946;

“bonus” means any amount distributed by any co-operative
society or company referred to in this section out of its profits
or surplus for any year of assessment, whether such amount is
distributed in cash or by way of a credit or an award of
capitalization shares or bonus debentures or securities, if such
amount —

<
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(a) is divided among the persons entitled thereto in such
manner that the amount accruing to each such person is
determined in accordance with the value of the busi-
ness transactions between such society or company and
such person; and

(b) is distributed during the specified period in relation to
such year of assessment.

32. (1) Notwithstanding anything contained in this Act the
taxable income derived from the carrying on of long-term
insurance business by any taxpayer who carries on such busi-
ness in the territory (whether on mutual principles or other-
wise), shall be deemed to be an amount equivalent to thirty
per cent of the sum of —

(a) the gross amounts which the Secretary is satisfied have
been derived by the taxpayer during the year of assess-
ment from the investment (including the letting of any
property) of so much of his funds as are invested within
or outside the territory in respect of any long-term
insurance business carried on by him in the territory
and of so much of his funds as are invested within the
territory in respect of any long-term insurance business
carried on by him outside the territory, but excluding—

(i) amounts proved to the satisfaction of the Secre-
tary to have been derived by the taxpayer from
the investment of funds attributable to any long-
term insurance business carried on by him in the
territory with any pension fund or retirement
annuity fund;

(ii) amounts proved to the satisfaction of the Secre-
tary to have been derived by the taxpayer from
the investment of funds attributable to individual
annuity contracts entered into by him in respect of
which annuities are being paid and which are not
connected with any business carried on by him in
the territory with any fund referred to in subpara-
graph (i); and

(iii) interest on the loan portion of the normal tax
imposed under any income tax law; and

(b) where the taxpayer is a company, the gross amounts
which have been derived by the taxpayer during the
year of assessment by way of remuneration for mana-
gerial or secretarial or other services from subsidiary
companies of the taxpayer (including any company in

o
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which the taxpayer is directly or indirectly interested, if
the beneficial interest of the taxpayer in the issued
share capital or the issued equity share capital of such
company is a direct interest or is equivalent to a direct
interest, in at least ten per cent of such issued share
capital or such equity share capital, but excluding any
company the sole or principal function of which is, in
the opinion of the secretary, the rendering of services).

(2) Subject to the provisions of this Act the taxable income

derived by any taxpayer from the carrying on in the territory
of short-term insurance business (whether on mutal principles
or otherwise) shall be determined by charging against the sum
of all premiums (including premiums on reinsurance) received
by or accrued to such taxpayer in respect of the insurance of
any risk, and other amounts derived from the carrying on of
such business of insurance in the territory, the sum of —

1

(a)

)

(©)

(d)

(e)

the total amount of the liability incurred in respect of
premiums on reinsurance;

the total amount of the liability incurred in respect of
any claims during the year of assessment in respect of
that business of insurance, less the value of any claims
recovered or recoverable under any contract of in-
surance, guarantee, security or indemnity;

the expenditure, not being expenditure falling under
paragraph (a) or (b), incurred in respect of that busi-
ness of insurance;;

such allowance as may be made each year by the Secre-
tary in respect of unexpired risks: Provided that the
allowance granted under this paragraph in respect of
any year of assessment shall be included in the income
of the taxpayer in the following year of assessment, and
for that purpose any allowance granted in terms of the
corresponding provisions of any previous income tax
law shall be deemed to be an allowance which was
granted under this paragraph;

such allowance as may be made each year by the Secre-
tary in respect of claims which have been intimated but
not paid: Provided that the allowance granted under
this paragraph in respect of any year of assessment shall
be included in the income of the taxpayer in the follow-
ing year of assessment, and for that purpose any allow-
ance granted in terms of the corresponding provisions
of any previous income tax law shall be deemed to be
an allowance which was granted under this paragraph;
and
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(f) such allowance as may be made each year by the Secre-
tary in respect of claims which have not been intimated
or paid: Provided that the allowance granted under this
paragraph in respect of any year of assessment shall be
included in the income of the taxpayer in the following
year of assessment and for that purpose any allowance
granted in terms of the corresponding provisions of any
previous income tax law shall be deemed to be an
allowance which was granted under this paragraph.

(3) Nothing in this section contained shall be construed as
relieving any taxpayer from the obligation to render returns of
any income derived otherwise than from the carrying on of
long-term or short-term insurance business or in the form of
dividends (notwithstanding the inclusion of such dividends or
of a portion thereof in the gross amounts referred to in sub-
section (1)(a)) or from any liability for taxation in respect of
any taxable income so derived or as depriving the taxpayer of
the right to set off against the taxable income derived from the
business of insurance any loss incurred in respect of any other
business or any balance of loss so incurred which the taxpayer
would be entitled to set off under the provisions of section 21.

(4) In this section —

“insurance” includes reinsurance;

“long-term insurance business” means long-term insurance
business as defined in the Insurance Act, 1943 (Act 27 of
1943), and includes any business which is for the purposes of
the said Act dealt with by the Registrar of Insurance as long-
term insurance business and any business which in the opinion
of the Secretary is medical aid insurance business conducted
on anon-cancellable basis;

“short-term insurance business” means any insurance busi-
ness other than long-term insurance business.

33. If the Secretary is satisfied that the circumstances war-
rant a concession and it is proved to his satisfaction —

Ca (a) that any company (hereinafter referred to as the sub-

sidiary) which is incorporated, managed and controlled
in the territory has under an arrangement with any
other company (hereinafter referred to as the foreign
company) which is incorporated, managed and con-
trolled outside the territory, acquired all the assets and
assumed all the liabilities of the foreign company relat-
ing to any industrial, commercial or other business
undertaking of the foreign company in the territory
which has been transferred by the foreign company to
the subsidiary as a going concern; and
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(b) that at the time the arrangement was implemented, all
the issued shares of the subsidiary were held for its own
benefit by the foriegn company or a company which
was incorporated, managed and controlled outside the
territory and was controlled by or controlled the
foreign company,

any taxable income derived or any assessed loss incurred by
the foreign company prior to the discontinuance by it of the
said undertaking and any taxable income derived or assessed
loss incurred by the subsidiary after the transfer to it of such
undertaking shall, subject to any conditions imposed by the
Secretary, be determined in accordance with the provisions of
this act as though, so far as the foreign company is concerned,
such undertaking had not been discontinued by it and, so far
as the subsidiary is concerned, such undertaking had belonged
to and had been carried on by it prior to the transfer to it of
such undertaking.

34. (1) Any person (not being a person ordinarily resident
in the territory or a domestic company) who embarks passen-
gers or loads livestock, mails or goods in the territory, as an
owner or charterer of any ship or aircraft, shall be.deemed to
have derived therefrom (apart from any taxable income
derived by him from other sources) a taxable income of
twenty rand for every two hundred rand payable to him or to
any agent on his behalf, whether the amount be payable in or
outside the territory, in respect of passengers, livestock, mails
and goods so embarked or loaded, but the provisions of this
section shall not apply to any such person who renders ac-
counts which in the opinion of the Secretary satisfactorily
disclose the taxable income derived by him from the embark-
ing of passengers or the loading of livestock, mails and goods
as aforesaid.

(2) Where the person so embarking passengers or loading
livestock, mails or goods has no recognized agent in the terri-
tory other than the master of the ship or the pilot of the air-
craft in connection with which any such amounts are payable,
or where the agent fails to make returns of any such amounts
payable in respect of any ship or aircraft—

(a) the secretary may make the assessment from such infor-
mation as may be available to him;

(b) the tax thereon shall be payable to the Secretary prior
to the clearance of the ship or aircraft;

(c) the principal officer of customs at the port or airport
where such ship or aircraft is being cleared shall have
power to detain the clearance until such payment is
made; and

()
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(d) upon such payment the master, pilot or agent (as the
case may be) shall be entitled to a certificate from such
officer of customs that the amount so paid has been
paid under the provisions of this Act, and such certifi-
cate shall be sufficient warrant to such master, pilot or
agent of the amount so paid.

35. (1) Any person (not being a person who is ordinarily
resident in the territory or a domestic company) to whom any
amount referred to in paragraph (b) or (c) of subsection (1) of
section 15 is deemed to accrue from a source within the terri-
tory, shall (apart from taxable income derived by him from
other sources) be deemed to have derived from that amount a
taxable income equal to thirty per cent of that amount.

(2) (@) Any person who incurs a liability to pay to any
other person (not being a person who is ordinarily
resident in the territory or a domestic company) any
amount referred to in paragraph (b) or (c) of sub-
section (1) of section 15, or who receives payment of
any such amount on behalf of such other person, shall
within fourteen days after the end of the month during
which the said liability is incurred or the said payment
is received, as the case may be, or within such further
period as the Secretary may approve, make a payment
(which shall be deemed to be an advance payment
made on behalf of such other person) to the Secretary
i. respect of such other person’s obligation to pay
normal tax for the year of assessment during which the
said amount accrues to or is received by such other
person, calculated on a sum equal to thirty per cent of
the said amount at the rate of tax (excluding any loan
porticn) applicable to the taxable income (other than
taxable income derived from mining operations) of
companies, and shall submit to the Secretary at the
time of such tax payment a declaration in such form as
the Secretary may prescribe: Provided that —

(i) if the Secretary is satisfied that the tax payment
required to be made in terms of this paragraph in
respect of the said amount has been or will be
made by any person, the secretary may direct that
any other person who is in terms of this paragraph
required to make a tax payment in respect of the
said amount, shall be relieved of the duty to make

.uBut oo suchpayment;

(ii) for the purposes of this subsection a person
having an address outside the territory shall until
the contrary is proved be deemed to be not ordi-
narily resident in the territory or, in the case of a
company, to be a company which is not a
domestic company.

W,
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(b) Any person making a payment to the Secretary in terms
of paragraph (a) shall, notwithstanding any agreement
to the contrary, be entitled to deduct or withhold the
amount of such payment from the amount which he is
liable to pay to the aforesaid other person, or to
recover the amount so paid from such other person or
to retain out of any money that may be in his posses-
sion or may come to him as the agent of such other per-
son an amount equal to the amount of such payment.

(¢) A taxpayer on whose behalf a payment has been made
to the Secretary in terms of paragraph (a) shall not be
entitled to recover the amount of such payment from
the person who under the provisions of paragraph (b)
deducts, withholds or retains the amount of such pay-
ment and shall be deemed to have received the amount
sodeducted or withheld.

(d) Every person who is required to make a payment to the
Secretary in terms of paragraph (a) shall be personally
liable for making such payment, and the amount so
payable shall be deemed to be a tax due by such person
and shall be recoverable from him in the manner pre-
scribed in section 83.

(e) Nothing in this section contained shall be construed as
relieving any person to whom the provisions of subsec-
tion (1) apply from the obligation to render a return of
income for any year of assessment or from paying any
tax for which he may be liable or as depriving him of
the right to prove for the purposes of section 94 that
payments made on his behalf in terms of paragraph (a)
in respect of any year of assessment were in excess of
the amount of normal tax properly chargeable under
this Act in respect of income received by or accrued to
him during such year.

36. (1) The amounts to be deducted under section 18(a)
from income derived during a year of assessment from the
working of any mine shall be, where such mine commences
production during any such year of assessment, the amount of
capital expenditure incurred up to the close of that year of
assessment, and thereafter in respect of each succeeding year
of assessment, the capital expenditure incurred during such
succeeding year of assessment.

(2)»Where ‘separate and distinct mining operations are
carried on in mines that are not contiguous, the allowance for
redemption of capital expenditure shall be computed
separately.

(3) For the purposes of this section —

““capital expenditure” means —

()
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(a) expenditure on shaft sinking and mine equipment and,
in the case of a natural oil mine, the cost of laying pipe-
lines from the mining block to the marine terminal or
the local refinery, as the case may be; and

(b) expenditure on development, general administration
and management (including any interest and other
charges payable on loans utilized for mining purposes)
prior to the commencement of production or during
any period of non-production;

“capital expenditure incurred”, for the purpose of determin-
ing the amount of capital expenditure incurred during any
period in respect of any mine, means the amount (if any) by
which the expenditure that is incurred during such period in
respect of such mine and is capital expenditure, exceeds the
sum of the amounts received or accrued during the said period
from disposals of assets the cost of which has in whole or in
part been included in capital expenditure taken in account
(whether under this Act or any previous income tax law) for
the purposes of any deduction in respect of such mine under
section 18(a) of this Act or the corresponding provisions of
any previous income tax law;

“expenditure on shaft sinking” includes the expenditure on
sumps, pumpchambers, stations and ore bins accessory to a
shaft;

“expenditure” means net expenditure after taking into ac-
count any rebates or returns from expenditure, regardless of
when such last-mentioned expenditure was incurred.

(4) The balance of capital expenditure unredeemed at the
commencement of the first year of assessment chargeable
under this Act, shall in the case of a mine which has not com-
menced production yet or commenced therewith in the said
first year of assessment be the balance shown to be unre-
deemed at the end of the last year of assessment chargeable
under a previous income tax law.

37. (1) Whenever there takes place a change of ownership
of a mining property the Secretary shall allow to rank as capi-
tal expenditure by the new owner the effective value to him at
the time the change of ownership takes place, of the prelimi-
nary_surveys, boreholes, shafts, development and equipment
included in the assets passing by such change of ownership:
Provided that if, in a case in which consideration is given, the
effective value of the assets so passing exceeds the considera-
tion, the amount allowed to rank for deduction by the new

()
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owner shall be such proportion of the consideration as such
effective value of the preliminary surveys, boreholes, shafts,
development and equipment bears to the effective value of all
the assets passing. '

(2) The amount allowed to rank as capital expenditure by
the new owner under the provisions of subsection (1) shall for
the purposes of paragraph (k) of the definition of “gross
income” in section 1 be deemed to be a recoupment from
capital expenditure by the person from whom ownership was
acquired.

(3) If the value of the consideration given or of the
property passing where no consideration is given is in dispute,
it may be fixed by the Secretary if the new owner consents
thereto, otherwise the value shall be determined in the same
manner as if transfer duty were payable.

(4) The effective value, at the time the change of ownership
takes place, of the assets passing shall be determined by an
Inspector of Mines who for the purposes of such determina-
tion, notwithstanding the repeal of the Transvaal Mining
Leases and Mineral Law Amendment Act, 1918 (Act 30 of
1918), shall mutatis mutandis have all the powers which were
conferred upon the Government Mining Engineer by the pro-
visions of the Second Schedule thereof.

Part 11

Special Provisions Relating to Companies

38. (1) For the purposes of this Act a company shall in
respect of each year of assessment be recognized as either a
public or a private company, and the Secretary shall upon the
request of any company inform that company whether it -is
recognized as a public company or as a private company.

(2) The following companies shall, subject to the provisions
of section 39, be recognized as public companies, namely —

(a) Any company all classes of whose equity shares are
publicly quoted on the specified date by a stock ex-
change in the list issued under its authority, provided
the Secretary is satisfied —

.w# (i) that the stock exchange is a recognized and bona
fide stock exchange under adequate control;

(ii) that the rules and regulations of the stock ex-
change for granting and continuing a quotation
for the purchase and sale of shares provide for full
protection of the interests of the public in regard
to dealings in the shares of the company; '

)
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(iii) that the memorandum and articles of association
of the company contain no such restrictions on the
right to acquire or transfer any of its shares as are
likely to preclude members of the general public
from' becoming shareholders in any class of the
company’sshares; and

(iv) that the general public was throughout the year of
assessment in question interested either directly

as shareholders in the company or indirectly as

shareholders in any other company, in more than
forty per cent of every class of equity shares
issued by the company;

any other company, not being a private company as
defined in section 20 of the Companies Act, 1973 (Act
61 of 1973), in respect of which the Secretary is satisfied —

(1) that the general public was throughout the year of
assessment in question interested either directly
as shareholders in the company or indirectly as
shareholders in any other company, in more than
fifty per cent of every class of equity shares issued
by the company; and

(ii) that the business of the company is conducted and
: its profits are distributed in such manner that no
person enjoys or receives or is entitled to enjoy or

" receive, by reason of shareholding, participation

in the management or otherwise, any advantage
which would not be enjoyed or received by him if

the company had been- under the control of a
board of directors acting in the best interests of all

its shareholders and had been one which could
have been recognized as a public company under

paragraph (a); | /
any company which the Secreiary is%atisfied was incor-

beneficial to the
public or a section of the public, if hnder the constitu-
tion of the company no shareholder is entitled to par-
ticipate in the profits or income of the company to an

* -extent greater than seven per cent of the nominal value

(d)

(e

)

of h1s shareholding;

S

any society or company registered under the Co-operé-
tive Societies Ordinance, 1946 (Ordinance 15 of 1946);

any insurance society or company subject to assessment
interms of section 32;

any public utility company, established bylaw;

O
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(@) ahy comparny the sole or principal business of which in
the territory is mining for gold or diamonds;

(h) any company to which the provisions of section 34
apply; and

(i) any unit portfolio referred to in paragraph (e) of the
definition of “company”’ in section 1.

(3) A company which is not recognized as a public company
shall be recognized as a private company. m

(4) For the purposes of this section—

(a) the general public in relation to any company (in this
paragraph referred to as the company) shall be deemed
not to include —

(i) anydirector of the company; or

(ii) any relative of any director of the company, un-
less it is shown to the satisfaction of the Secretary
that such relative, if he is not the spouse or minor
child of such director, has at all times which the
Secretary considers relevant exercised his rights
as a shareholder in the company or in any other
company through which such relative is interested
in the shares of the company, independently of
such director; or

(iii) the executor of the deceased estate or the trustee
of the insolvent estate of any person referred to in
subparagraph (i) or (ii); or

(iv) any person to the extent that he acts in a fiduciary
capacity, or as a nominee, for the benefit of any
person who is not in fact or in terms of any other
provision of this subsection a member of the
general public in relation to the company; or

(v) any man or his wife or any minor child of any man
or his wife, if one, or more of such persons are
directly or indirectly interested (otherwise than by .
virtue of any shareholding in any public company (_)
or any private company which is interested in the
shares of the company through a direct or indirect
| interest in the issued share capital of a public
5 .. company)iin ‘altogether more than fifteen per cent ,
of any class of equity /shares issued by the
company; I Vo :

(b) the general public in relation to any company (in this -

[N

v s, L EeAR GRS TEREeS te 2 . pAragraph referre‘d.rm:asmhe-cempag_y') shall-bedeemed 542 i v dle.oe
. toinclude — v‘
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(i) any benefit fund, pension fund, provident fund or
retirement annuity fund or any trust or institution
which in the opinion of the Secretary is of a public
character; and

(ii) any person to the extent that he acts in a fiduciary
capacity, or as a nominee, for the benefit of any
person who is in fact or in terms of any other
provision of this subsection a member of the
general public in relation to the company;

where any person—

(i) being a public company, is indirectly interested in
“any shares of any other company; or

(ii) being a member of the general public in relation
to any company, is indirectly interested in any
shares of that company,

by virtue of his being a shareholder in any private com-
pany and such interest is not attributable to a direct or
indirect interest of such private company in the issued
share capital of a public company, the said person shall
be deemed to be interested in only that portion of such
shares as the Secrete\ry is satisfied such person would
be entltle\d to receive'if every company through which

" that person is 1ntere§ted in those shares were to be

(d)

wound up or liquidated and the assets of each such
company were, without regard to its liabilities, to be
distributed among its shareholders;

where persons are jointly interested, whether directly
or indirectly, but otherwise than through a direct or in-
direct interest in the issued share capital of a public
company, in the shares of any company, each such
person shall be deemed to be interested in only such
proportion of those shares as the Secretary is satisfied

“he would be entitled to receive if the joint interest of

all such persons in such shares were to be divided be-
tween such persons.

39. If owing to changes in the constitution or shareholding
of any company which has been recognized as a public
company under paragraph (a), (b) or (c) of subsection (2) of

" section 38, or for any other reason the Secretary is no longer

 satisfied of the matters of which 'he is in terms of the applic-
able paragraph required to be satisfied, or the company
‘ceases to. comply with the requirements of that paragraph, the
Secretary may notify the pﬁblic,oificer 'of the company that it
will as from the next.succeeding specified date be recognized
as a private company '

|

)

O
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40. The decision of the Secretary in the exercise of his dis-
cretion under paragraph (a), (b) or (c) of subsection (2). of
section 38 shall be subject to objection and appeal.

PartIII

Non-resident shareholdeys’ tax

41. There shall be paid for the benefit of the Central
Revenue Fund, a tax (referred to in this Act as the non-
resident shareholders’ tax) in respect of the amounts specified
in section 42.

42. (1) The non-resident shareholders’ tax shall be paid in
respect of the amount of any dividend (including an interim
dividend) which has been declared by any company if the
shareholder to whom the dividend or interim dividend has
been paid or is payable is —

(i) a person, other than a company, and not ordi-
narily resident nor carrying on business in the ter-
ritory; or

(ii) a deceased estate referred to in section
16(1)(n)(ii) and such dividend is in terms of that
section exempt from normal tax; or

(iii) a company neither managed nor controlled in the
territory; or

(iv) a company (whether or not managed and con-
trolled in the territory) more than fifty per cent of
the issued share capital or equity share capital (as
defined in section 1 of the Companies Act, 1973
(Act 61 of 1973)), of which is held, either directly
or through a nominee or some other company or
companies, for the direct or indirect benefit of
one or more companies neither managed nor con-
trolled in the territory; or

(v) the holder of bearer scrip, irrespective of whether
- heisresident within or outside the territory,

and was a shareholder as at the date of declaration of the divi-
dend, or if some date other than the date of declaration of the
dividend is specified as the date at which a shareholder is
required to be registered to be entitled to the dividend, as at
such other date.

(2) For the purposes of this Part, where any cash is given or
any assets are given— ‘

(@) by a company to shareholders of that company other-
wise than by way of a formal declaration of a dividend;
or
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(b) by the liquidator of a company to the shareholders of
that company in the course of the winding-up or liqui-
dation of that company,

and the amount of such cash or the value of such assets in
whole or in part constitutes a dividend in terms of the defi-
nition of “dividend” in section 1, such dividend shall be
deemed to have been declared by the company concerned on
the date on which the shareholders became entitled to such
cash or such assets.

43. The person liable for the tax shall be the person to
whom or in whose favour the amounts described in section 42
accrue or are deemed to accrue.

44, (1) Notwithstanding the provisions of section 43 the tax

shall be payable by and recoverable from the persons set out
hereunder, namely —

(a) in the case of dividends distributable by any company
to any person whose address appearing in the share
register of the company is outside the territory, or to
any holder of bearer scrip, the company by which the
dividend is declared; or

(b) in the case of dividends received by any agent in the
territory on behalf of any shareholder referred to.in
section 42, the agent so receiving the dividend; or

(¢) in the case of dividends distributable by any company
to any shareholder referred to in section 42(1)(iii) or
(iv), the company by which the dividend is declared.

(2) For the purposes of this section a person shall be
deemed to be the agent of a shareholder referred to in section

42 and shall be deemed to have received a dividend on behalf

of that shareholder if that person’s address appears in the
share register of the company as the registered address of the
shareholder and the dividend warrant or cheque in payment of
the dividend distributable to the shareholder is delivered at
that address: Provided that any person so deemed to be the

_-agent of any shareholder shall as regards such shareholder and

in respect of any income received by or accruing to him or in
his favour have and exercise all the powers, dunes and.re-
sponsibilities of an agent for a taxpayer absent from the

territory. .

k (3) Nothing contaihed in. subsection‘ (2) shall be construed
as relieving any company by which a dividend is declared from
as the agent of any sharehokler or member absent from the
territory.

)
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(4) Any tax payable in terms of this section by any company
or agent for any shareholder may be recovered by such com-
pany or such agent, as the case may be, from the shareholder
concerned.

45, The rate of tax shall be twelve and one-half per cent of
the amounts spemfled insection 42.

46. - (1) H any amount specified in section 42 has been
received or is deemed to have been received from a company
which derives income from sources within and outside the
territory, the tax payable in respect of that amount shall be
calculated upon an amount which bears to that amount the

. same ratio as the sum of the net profits of the company

derived from sources in the territory bears to the total sum of
the net profits derived from all sources as last determined by
the Secretary, or in cases in which there has been no previous
determination by the Secretary, as estimated by the Secretary
according to such information as is available to him.

(2) Where such company is a .company referred to in
section 42(1)(iv), any dividend derived by such company on
which the non-resident shareholders’ tax has been paid, shall,
for the purposes of this section, be deemed to have been
derived by such company from a source outside the territory.

47..(1) The company which in terms of section 44(1)(a) or
(c) is required to pay the tax on any dividend shall pay to the
Secretary the tax.due on such dividend within thirty days of

* the date -on.which the dividend is payable or within such

further period as may be approved by the Secretary and shall

* futnish it with a return showing the names and addresses of
. thie persons (with the amount in each case) to whom the divi-

dend accries and in the case of dividends payable in respect of

bearer scnp the total dividends dnstnbutable to holders of

.such scnp

(2) Thﬁ” agent ifx the territory by whom the tax is payable in

' terms of section 44(1)() shall, within thirty days of the date of
- delivery of the dividend warrant or cheque in payment of the

dividend at kis-address, or within such further period as may

-be appraved by the Secretary, pay the tax to the Secretary and
-furnish: him.with-a return showing the amount of the dividend

and the uam"e and address of the person to whom it has

accrued ,
(3) ’I’hefpmvmons of subsections (1) and (2) shall not

‘prevent the:Secretary from recovering from the person liable

any tax which has no:ﬂl:}n,pmd “and which the Secretary may
ascertaxn to be er the spegﬁg&ﬁn;the sald sub-

: SCCtIOﬂS

Exemptions. /8 Th& non-remd/shareholders tax shall not be charged

=

in respcemﬁw

(a) d1v1dends recelved or deemed to have been received
from—
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(i) any society or company registered under the Co-
operative Societies Ordinance, 1946 (Ordinance
15 of 1946), as amended; or

(it) any insurance society or company subject to
assessment in terms of section 32 of this Act; or

(iii) » any public utility company, established by law;

(b) so much of the amount of any dividend declared by any
company as is proved to the satisfaction of the Secre-
tary to have been distributed —

(i) out of taxable income derived by such company
from mining for natural oil in the territory; or

(ii) out of dividends received by such company from
any other company all the issued shares of which
are held for its own benefit by the first-mentioned
company, to the extent that such dividends are
proved to the satisfaction of the Secretary to have
been distributed by such other company out of
taxable income derived by such other company
from mining for natural oil in the territory;

r
i

(c) dividends accruing to )any person in the form of an
annuity derived from a source w1thm the territory.

PartlV '

Undistributed Profits Tax

Loy of undiribwed  49. (1) Subject to the provisions of section 51 there shall be

profits tax and ™ pajd for the benefit of the Central Revenue Fund in respect of
each year of assessment (including any period which is a finan-
cial year of the company concerned), by every company which
is a South West African company or is carrying on business in
the territory, a tax.(in this Act referred to as undistributed .
profits tax) calculated on the amount (hereinafter referred to
as the distributable balance) by which the distributable
income of such company exceeds the amount of the dividends
distributed by it during the specified period, at the rate of
thirty-three and one-third per cent of such distributable
balance. -

(2) Where the Secretary is satisfied that=a~ dividend dis-
tributed by a company shortly before the commencement of
the specified period has been distributed out of profits made
by the company during the year of assessment, the Secretary
may, in his discretion and on the application of the company,
treat such dividend as having been distributed on a date
falling within the specified: period, and in such’ case the divi-
dend shall for the purposes qf this Part be deemed to have
beendistributed on such date.

~—
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50. Inthis Part— '

“adjusted total net profits”, in relation to any company in
respect of any year of assessment, means the amount remain-
ing after the deduction from the total net profits of that com-
pany for such year of assessment of an amount equal to any
allowance made to the company in respect of such year under
paragraph (iv) of the definition of “distributable income™’;

“deficit” for the purposes of the definition of ‘“‘total net
profits” means any amount, as established to the satisfaction
of the Secretary, by which the sum of the deductions admis-
sible in the determination of total net profits under this Act or
any previous income tax law, exceeds the sum of the amounts
from which they are so deductible, and in relation to any year
of assessment in respect of which the company was not subject

to undistributed profits tax, means any amount, as established -

to the satisfaction of the Secretary, by which the sum of the
deductions which would have been admissible in the deter-
mination of total net profits exceeds the sum of the amounts
from which they would have been so deductible if in respect of
the said year of assessment the company had been subject to
undistributed profits tax;

“distributable income”, in relation to any company in respect
of any year of assessment, means the amount arrived at by
deducting from the total net profits of the company for the
year of assessment, the sum of —

(i) any taxes on income (excluding undistributed
profits tax) payable by the company in respect of
allamounts included in its total net profits;

(ii) an allowance equal to fifty-five per cent of the
sum of so much of the adjusted total net profits of
the company for the year of assessment as is not
attributable to the inclusion therein of any divi-
dends received by or accrued to the company;

(iii) in the case of a public company, an allowance
equal to thirty-five per cent of so much of the ad-
justed total net profits of the company for the
year of assessment as is attributable to the inclu-
sion therein of any dividends received by or
accrued toit;

(iv) an allowance in respect of investments: (including
* investments in the form of shares or loans) made
during the year -of assessment by the company in

any other company, if the Secretary is satisfied
that the amounts invested were intended to be
used by such other company to defray expendi-

_ ture incurred or to be incurred by it on prospect-
ing. operations (including surveys, boreholes,
trenches, pits and other exploratory work prepara-

)
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tory to the establishment of a mine) in any area
within the territory or within such other country
as the Council of Ministers may by notice in the
Official Gazette approve for the purposes of this
paragraph, and that such amounts have been or
will be so used: Provided that the allowance
under this paragraph shall not exceed fifty per
cent of an amount equal to the first-mentioned
company’s distributable income for such year, as
determined before the deduction of any allow-
ances under this paragraph or paragraph (ii) or
(iii) of this definition;

“fair value”, in relation to any asset, means the fair market

value of such asset, and in the determination of the fair
market value of any asset regard shall be had, inter alia—

(a) to any sworn valuation of the asset which may be fur-
nished by or on behalf of the company concerned;

(b) to any valuation of the asset made by any competent
and disinterested person appointed by the Secretary;
and

(¢) to any other relevant facts within the knowledge of the
Secretary or the company concerned which either of
them considers could reasonably be taken into account;

“paid-up capital” (except where that expression is used in
paragraph (a) of subsection (2) of section 53), in relation to
any company, means the amount of the paid-up capital (in-
cluding any share premium account) of that company,

.reduced as provided in the said paragraph, and further

reduced by —

(a) so much of the nominal value (at the time of issue) of
any capitalization shares awarded on or before 31
December 1973 as did not rank as a dividend in terms
of paragraph (g) or (#) of the definition of “dividend”
in section 1 or the corresponding provisions of any pre-
vious income tax law; and :

(b) any amounts deemed by the second proviso to the said
definition to be profits available for distribution by the
company;

“total net profits”, in relation to any company in respect of
any year of assessment, means the net profits of that company
for such year,of assessment calculated in the manner pre-
scribed for the determination for normal tax purposes of tax-
able income in respect of that year of assessment (without ap-
plying the provisions of paragraph (a) of subsection (1) of
section 21), but irrespective of whether the profits are derived ,
/

)
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from a source within or outside the territory, and subject to
the inclusion in the profits of such company of all dividends
from whatever source and any amounts referred to in par-
agraphs (/) and (/m) of subsection (1) of section 16 received by
or accrued to such company during such year of assessment,

and all amounts deducted in terms of paragraph (a) of this -

definition or the corresponding provisions of any previous in-
come tax law in the determination of the company’s total net
profits, whether in the current or any previous year of assess-
ment, which have been tecovered or recouped by it during the
current year of assessment, less the following amounts,
namely— :

(a) any expenditure (other than expenditure of a capital

nature) which is proved to the satisfaction of the Secre-
tary to have been actually and necessarily incurred by
the company during the year of assessment in the
course and by reason of 1ts ordinary business opera-
tions and which but for this paragraph would not have
been allowable as a deduction in the determination of
the company’s total net profits; and

(b) any deficit incurred by the company which has been
brought forward from the preceding year of assess-
ment: Provided that the deficit shall be reduced by the
amount or value of any benefit received by or accruing
to the company resulting from a concession granted by
or a compromise made with such company’s creditors
whereby its liabilities to them have been reduced or ex-
tinguished, if such liabilities:aros€ in the ordinary
course of trade:

Provided that the provisions of section 20(4) shall not be

applied in the determination of the total net profits of any
company which has derived any dividends.

51. There shall be exempt from undistributed profits tax —
(a) any association referred to in paragraph (d) of the defi-
" nition of “company in sectlon 1;
(b) companies referred to in section 38(2)(c), (d) and (f);
(¢) any as:sgmation incorporated under section 21 of the
Companies Act, 1973 (Act 61 of 1973), or deemed by

that section so to have been incorporated;

(d) companies in respect of which the provisions of sec-

. tions 32, 34, 35 and 36 are by virtue of the definition of - -
% “total net profits” in section 50 applicable to the deter-- -
*  mination of that portion of their-total net profits wlnch o

isderived from their prmclpal business;

)
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(e) any company in which shares representing not less than
seventy-five per cent of such company’s issued capital
are held by one or more companies in respect of which
the provisions of section 36 are by virtue of the defi-
nition of “total net profits” in section 50 applicable to
that portion of their total net profits which is derived
from their principal business;

() any company which satisfies the Secretary that shares
representing not less than fifty per cent of its equity
share capital were throughout the specified period held
by one or more persons (other than companies) not
ordinarily resident nor carrying on business in the terri-
tory, or by one or more companies which are not South
West African companies and derive the greater portion
of their profits for the year of assessment in question
from sources not within or deemed to be within the
territory or by one or more such persons (other than
companies) and one or more such companies: Provided
that where any of the said shares were held by any pri-
vate company (being a company deriving the greater
portion of its profits for the year of assessment in ques-
tion from sources within or deemed to be within the
territory) and the Secretary is satisfied that more than
fifty per cent of the equity share capital of such private
company was throughout the specified period held by
one or more persons (other than companies) not ordi-
narily resident nor carrying on business in the terri-
tory, whether directly or indirectly, through one or
more private companies controlled by such persons, for
the ultimate benefit of such persons, each of the saic
persons shall, for the purposes of this paragraph, be
deemed to have held such portion of the said shares as
is proved to the satisfaction of the Secretary to be re-
presented by such person’s direct or indirect interest in
the said equity share capital: Provided further that for
the purpose of determining the portion of its profits
which has been derived by any company from sources
within or deemed to be within the territory for any year
of assessment there shall be included in the profits
derived by such company from sources within or
deemed to be within the territory as well as in the
profits derived by it from all sources during such year of
assessment the amount, if any, by which the dividends
‘received by or accrued to such company during such
year of assessment from any South West African com-
- - pany,ag.Jess tham the dividends which would have been
received by or would have accrued to such first-
mentioned “company from such South West African
company if the latter had distributed by way of divi-
- dends during such year of assessment an_amount equal
- to not less than.thirty per cent of its total n;t profits for
the said year of assessment; )

’

\\

@
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(g) any company (other than a South West African Com-
pany) which carries on business in the territory and
satisfies the Secretary that not more than fifty per cent
of its total net profits for the year of assessment in
question was derived from sources within or deemed to
be within the territory;

(h) any company (other than a company whose total net
profits are derived solely or mainly from dividends)
which satisfies the Secretary that the amount derived at
by deducting from the company’s accumulated profits
(being the sum of all its reserves (excluding any share
premium account) and balance of profits unappro-
priated as at the specified date, together with an
amount equal to so much of the nominal value of any
capitalization shares (at the time of issue thereof)
awarded to shareholders on or after 1 July 1957 and on
or before 31 December 1973 as did not rank as a divi-
dend in terms of paragraph (g) or (k) of the definition
of “dividend” in section 1 or the corresponding provi-
sions of any previous income tax law and any amounts
deemed by the second proviso to the said definition to
be profits available for distribution by the company),

_ the sum of the dividends distributed by such company
during the last six months of the specified period and
the taxes on income (excluding undistributed profits
tax) payable by such company in respect of all amounts
included in its total net profits for the year of assess-
ment in question did not exceed the greater of the fol-
lowing amounts, namely —

(i) fiftythousand rand;or

(i) forty per cent of such company’s paid-up capital
-as at the specified date;

(i) any. company (other than a company whose total net
profits are derived solely or mainly from d.ividends)
whose total net profits for the year of assessment in
question did not exceed five per cent of its paid-up
capital as at the. spemﬁcd date;

() the South African Reserve. Bank, .any building society '

and any company registered as a banking institution un-
der the Banks Act, 1965(Act230f 1965);

(k) any company -all of whose equity shares were through-

~ out the specified period held by the Government of the

terntory or by one or both of the. followmg classes of
shareholders, namely —

(i) - companies which are themselves exempt from un-
distributed profits tax, in terms of this section ex-
cluding paragraphs (k) and (i);



186 Official Gazette Extraordinary 31 Decémber 1981 No. 4580

Act No. 24, 1981 INCOME TAX ACT, 1981

(i) benefit funds, pension funds, provident funds or
retirement annuity funds:

Provided that the exemption under this paragraph shall
not apply in the case of any company all of whose
equity shares were at any time during the specified
period held by one or more companies which during
the year of assessment carried on long-term insurance
businessin the territory.

Assessment of undisri- 52, The Secretary shall after the close of the specified

buted profis tax: period issue an assessment to the public officer of the com-
pany of the amount by which the distributable income for any
year of assessment exceeds the dividends distributed by such
company during such specified period and shall state in such
assessment the amount of tax payable and the place where and
the date on which such tax shall be paid.

Special provisions to apply ~ 33. (1) The liability for undistributed profits tax for any

neeriain cases year of assessment of any company (other than a South West
African company) which carries on business in the territory
shall be determined as if —

(a) that portion Jf the total net profits which was derived
by the company during such year of assessment from
sources within or deemed to be within the territory rep-
resented the company’s total net profits for that year of
assessment;

(b) the accumulated profits of the company contemplated
in section 51(#) consisted only of so much of the
amounts included therein as in the opinion of the Sec-
retary is attributable to the company’s business in the
territory;

(c) the paid-up capital of the company as at the specified
date were equal to an amount which bears to such com-
pany’s paid-up capital the same ratio as its assets in the
territory bear to its total assets;

(d) the company had distributed by way of dividends
during the specified period or any portion thereof an
amount which bears to the amount of the dividends, if
any, actually distributed by it during such period or
such portion thereof, as the case may be, the same ratio
as that portion of the total net profits which was
derived by the company during such year of assessment
from sources within or deemed to be within the terri-
tory bears to the company’s total net profits for that
year of assessment.

(2) (a) If any company has received as consideration for
the issue by it of any share in such company an asset
other than cash and the Secretary considers that the fair
value of such asset as at the date of the issue of the

~
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share was less than the amount accounted for as share
capital and any share premium in respect of such share,
the paid-up capital (including any share premium ac-
count) of such company shall for the purposes of this
Part be reduced by the amount by which in the opinion
of the Secretary the amount so accounted for exceeded
the fair value of such asset as at the said date.

(b) The provisions of paragraph (a) shall apply mutatis
mitandis where any company has received any asset as
consideration for the payment by it of any amount in
cash and the issue by it of any share in such company.

(c) If in terms of any agreement the purchase price (or any
portion thereof) paid by any company for any asset ac-
quired by it had to be applied in the acquisition by any
person of any shares to be issued by such company, that
company shall, to the extent to which the said purchase
price was required to be applied in the acquisition of
such shares, be deemed for the purposes of paragraphs
(a) and (b) to have received such asset as consideration
for the issue by it of such shares.

54. The decision of the Secretary in the exercise of his dis-
cretion under paragraph (a) of the definition of “total net
profits” in section 50, paragraph (f), (g) or (k) of section 51 or
paragraph (a) or (b) of subsection (2) of section 53 shall be
subject to objection and appeal.

CHAPTER III

GENERAL PROVISIONS

Part I

Returns

55. All forms of returns and other forms required for the
administration of this Act shall be in such form as may be pre-
scribed by the Secretary from time to time.

56. (1) (a) The Secretary shall annually give public notice
that all persons liable to taxation under the provisions
of this Act, whether personally or in any representative

" capacity, are required to furnish within sixty days after
the date of such notice, or within such further time as
the Secretary may for good cause allow, returns for the
assessment of the tax: Provided that any taxpayer
(other than a company) who has not previously furnished
returns, shall, unless thg Secretary, by way of written
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notice addressed to such taxpayer or his representative,
requires him to furnish returns, not obliged to fur-
nish such returns if his taxable income during that year
of assessment consisted — '

(i) only of interest or dividends or interest and divi-
dends not exceeding R200, and salary; or

(ii) onlyofsalary,
and the total amount of such —

(aa) interest or dividends or interest and divi-
dends, and salary; or

(bb) salary,
did not exceed R8 000.

(b) For the purposes of this subsection, persons liable to
taxation under the provisions of this Act shall be
deemed to include —

. (i) any person who rendered, under this Act or any
previous income tax law, a return in respect of the
last preceding year of assessment and who has not
been advised by the Secretary in writing that he is
not required to render a return in respect of the
year of assessment under charge;

(ii) any person, other than a company, whose gross
income for the year of assessment under charge
exceeded the amount to be stated by the Secre-
tary in the notice referred to in paragraph (a);

(iii) any company which derived gross income during
the year of assessment under charge.

(2) Such notice shall state the places at which the prescribed
forms may be obtained, and it shall be the duty of all such per-
sons, and of all persons required by this Act to furnish such
returns, to apply for the prescribed forms of returns.

(3) Any such person failing to furnish such returns shall not
be relieved from any penalty by reason only of his having re-
ceived no notice to furnish the same or of the prescribed form
not having been delivered to him, but the Secretary may, if he
deems it advisable, cause forms to be delivered or sent by post
to any person.

(4) The Secretary may, prior to the issue of any such annual
notice, require any person by notice in writing to render in-
terim returns for any period he may designate in such notice,
and may proceed to make an assessment in respect to that
period.
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(5) (a) Every person shaii on publication of the annual
notice or on receipt of a form delivered or sent by post
as provided in subsection (3) or of a notice issued in
terms of subsection (4), prepare and deliver in the pre-
scribed manner within the time mentioned in any such
notice or form to the person appointed to receive the
same, a return in the form prescribed, giving the par-
ticulars required and all other details in relation
thereto which may be prescribed.

(b) Any such return shall be signed by the taxpayer or by
his agent duly authorized in that behalf.

(6) Any person signing any such return shall be deemed for
all purposes in connection with this Act to be cognizant of all
statements made in that return.

(7) Any return made or purporting to be made or signed by
or on behalf of any person for the purposes of this Act, shall
be deemed to be duly made and signed by the person affected
unless such person proves that such return was not made or
signed by him or on his behalf.

(8) If any person fails to make such a return, the Secretary
may appoint a person to make a return on behalf of such
person, and the return made by the person so appointed shall
for all purposes of this Act be deemed to be the return of the
person liable to make the same.

(9) The returns furnished by or on behalf of any person
required to furnish returns under this Act shall contain such
particulars, be in such form, and be furnished to the person
appointed to receive the same at such time as may be pre-
scribed by the Secretary.

(10) The Secretary may, when and as often as he thinks
necessary, require any person to make further or more
detailed returns respecting any matter of which a return is
required or prescribed by this Act.

(11) All returns required to be furnished under this Act
shall be delivered at, or sent by post to, the prescribed
address.

(12) Any such return shall, if marked with the words “In-
come Tax” and “Official” be carried and delivered free of
postal or other charges by the Department of Posts and Tele-
communications.

(13) The return of income to be made by any person in
respect of any year of assessment under this Act shall be a full
and true return for the whole period of twelve months ending
upon the last day of the year of assessment under charge: Pro-
vided that where it is established to the satisfaction of the Sec-
retary that the income of a person cannot be conveniently
returned for that period, the Secretary may accept returns
made up to the date agreed to by him which returns shall be
deemed for all purposes of this Act to be returns for the
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periods covered by the years of assessment under charge, and
the taxpayer shall not without the consent of the Secretary be
entitled to make a return in respect of any subsequent year of
assessment to a date other than the date so agreed to.

(14) The return of income to be made by any company in
respect of any year of assessment shall be a full and true return
for the whole period of the relevant financial year of such
company comprising the year of assessment.

(15) If any person when called upon to furnish a return
under this Act is unable to furnish such return, the Secretary
may accept a return of estimated income for assessment, and
such assessment shall be adjusted by the Secretary if and when
an actual return of income is furnished.

(16) Persons carrying on any business in partnership shall
make a joint return as partners in respect of such business,
together with such particulars as may from time to time be
prescribed, and each partner shall be separately and indi-
vidually liable for the rendering of the joint return.

57. (1) Notwithstanding anything contained in this Act, the
Secretary may require any person whose sole or principal
business is mining for gold, to furnish, in respect of each year
of assessment. half-yearly returns for the assessment of the
taxes leviable under this Act.

(2) Any such return shall be furnished within two months of
the close of the half-year to which it refers, and the person fur-
nishing it shall simultaneously pay to the Secretary the
amount of any tax appearing therefrom to be payable.

(3) Any return furnished and any payment made in respect
of the first half-year of any year of assessment shall be treated
by the Secretary as a provisional return and a provisional pay-
ment respectively, and the Secretary in making his assessment
in respect of the year of assessment as a whole shall make such
adjustments as he considers necessary to bring the assessment
into accord with the liability of the taxpayer for such year of
assessment.

(4) The Secretary shall recover from or repay to any such
person any amotunt whereby the assessment in respect of the
year of assessment as a whole exceeds or falls short of any pay-
ment made by such person in respect of the tax for the year of
assessment.

58. (1) The income received by or accrued to or in favour
of, or deemed to have been received by or accrued to or in
favour of, a woman married with or without community of
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property and not separated from her husband under a judicial
order or written agreement shall be included by him in returns
of income required to be rendered by him under this Act: Pro-
vided that—

(i) if either spouse makes written application there-
for to the Secretary, and the Secretary considers it
desirable; or

(it) if in any other case the Secretary considers it
desirable,

returns of income shall be required to be rendered by both
spouses separately.

(2) In the event of the death of the husband during any year
in respect of which such income is chargeable, the income of
the wife for the period elapsing between the date of such
death and the last day of the year of assessment shall be
returned as the separate income of such wife.

(3) (a) Every parent shall be required to include in his
/ return any income received by or accrued to or in fa-
vour of, or deemed to have been received by or ac-
crued to or in favour of any of his minor children either
directly or indirectly from himself or his wife, together

with such particulars as may be required by the Secretary.

(b) Every parent shall be required to include in his return
any income deemed to be his in terms of section 12(3)
or(4).

59. (1) Every person shall, if required by the Secretary,
furnish to him, in such form and within such time as may be
prescribed or as the Secretary may direct, returns showing —

(a) the names and addresses of all persons or of all persons
of any ‘particular class employed by him, and the earn-
ings, salary, wages, allowances ot pensions, whether in
money or otherwise, received by or accrued to or in
favour of each such person in respect of such employ-
ment;

(b) all amounts received by or ammed to or.in favohr of
any person in respect of any share:or interest-in any
business carried on by the perscm fmmshmg the retura;

] vbghlo ~

(¢) all moneys received by the per&cm fumzsmng the retum
from any person for investment ‘ '

sit with or without interest; i

(d) all interest or rent received byv _accrued to or in
favour of any person from the pefson furnishing the
return or from any business camed on by the last-
named personin the territory; - :

P
l\‘
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(e) all interest, rent or dividends collected for or on behalf
of any person by the person furnishing the return;

(f) all such other information in his possession with regard
to the income received by or accrued to or in favour of
himself or of any other person as may be required by
the Secretary.

(2) In addition to the returns specified in subsection (1),
every person, whether a taxpayer or not, shall, if required by the
Secretary, supply such information and furnish such returns or
such further or other returns as the Secretary may require.

(3) Every person to whom a form of return or a written
request for information is sent by the Secretary shall complete
the form of return or comply with the written request for in-
formation in accordance with the requirements of the Secre-
tary and shall return the completed form or furnish the infor-
mation to the Secretary at such place and within such time as
the Secretary may direct.

60. (1) Where, during any period of twelve months ending
on the last day of February in any year, any interest has
become due by any company upon or in respect of deben-
tures, debenture stock, loans or advances, the company shall,
within thirty days after the end of such period or within such
further period as the Secretary may allow, furnish the Secre-
tary with a return giving the full name and address of each per-
son to whom such interest became due and the amount of such
interest.

(2) Where, during any period of twelve months ending on
the last day of February in any year, any cash or any asset the
amount or value of which in whole or part constitutes a divi-
dend as defined in section 1, is given to shareholders in any
company or a company distributes to shareholders any
amount which constitutes a dividend so defined, whether by
way of an award of capitalization shares or bonus debentures
or securities or otherwise, the company concerned shall,
within thirty days after the end of the said period, or within
such further period as the Secretary may allow, furnish the
Secretary with a return giving the full name and address of
each shareholder and the amount of the dividend accruing to
such shareholder.

(3) Every company which has transferred from its reserves
(excluding any share premium account) or unappropriated
profits to its share capital or share premium account any
amount which is in whole or part deemed by the second pro-
viso to the defipition of “‘dividend” in section 1 to be a profit
available for (E’S’{'rfbutlon to shareholders of the company,
shall, when rendering the annual return of the company’s in-
come, furnish the Secretary with a statement (which may be
included in the accounts or statements accompanying such
return) showing the profits of a capital nature and those not of
a capital nature so deemed to be available for distribution on
the last day of the year of assessthent in question.

L)
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(4) Where any cash or any asset (including any asset, inte-
rest, benefit or advantage referred to in the third proviso to
the definition of ““dividend” in section 1) is given to any share-
holder of a company in consequence of the winding-up, liqui-
dation or reconstruction of the company or the partial reduc-
tion or redemption of its share capital (including any share
premium), and the amount of such cash or the value of such
asset or a portion of such amount or value constitutes a divi-
dend in terms of the said definition the company. shall, before
payment to the shareholders is effected or within such period

as the Secretary may approve, calculate the amount of such’

dividend and furnish the Sécretary with a written statement
setting forth the facts necessary for a determination by the
Secretary of the amount of such dividend and giving details of
the company’s calculation of that amount.

(5) Within thirty days after the date of an advice by the Se-
cretary of the amount of any dividend determined by him as
contemplated in subsection (4) or within such further period
as the Secretary may approve, the company shall, on the basis
of the Secretary’s determination, calculate the amount accru-
ing to each shareholder by way of such dividend and notify the
shareholder accordingly.

(6) Every company shall file with the Secretary a copy of
the memorandum and articles of association constituting the
company and copies of all amendments thereto. .

(7) Every company shall, within thirty days of the registra-
tion by the Registrar of Companies of any prospectus pro-
posed to be issued by it, file with the Secretary a copy of the
prospectus. .

61. Every bank carrying on business in the territory or com-
pany dealing in or negotiating bearer warrants shall keep a
record of all payments in respect of interest or dividends made
to any person by means of bearer warrants, and shall in such
manner and form and at such times as may be prescribed or as
the Secretary may require, furnish particulars of such pay-
ments.

62. Every person who makes a return of his own income or
in a representative capacity makes a return of the income of
some other person, shall attach to such return a statement
showing fully —

(a) the number of shares in any company registered in the
name of the taxpayer for whom the return is rendered;

(b) the dividends from any company received by or accrued
to the taxpayer for whom the returnis rendered;

(c) the name and address of the person, if the taxpayer for
whom the return is rendered is not entitled to retain the
dividends received or accrued from any company, or,
in the case of a private company, to participate in the

w

\)
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profit or income of any such company, who, under any
agreement or arrangement, is entitled to receive and
retain such dividends or to participate in such profit or
income;

(d) the number of shares in any company which are not
registered in the name of the taxpayer for whom the
return is rendered but in respect of which such taxpayer
under an agreement or arrangement with the registered
owner obtains all dividends payable by such company
or in the case of a private company the rights of the
registered owner to participate in the profit or income
of such company;

(e) the dividends so received by the taxpayer for whom the
return is rendered from the person in whose name such
shares are registered. '

63. (1) If any person submits in support of any return fur-
nished by him under this Act any balance sheet, statement of
assets and liabilities or account prepared by any other person,
he shall, if the Secretary so requires, submit a certificate or
statement by such other person recording the extent of the
examination by such other person of the books of account and
of the documents from which the books of account were writ-
ten up, and recording in so far as may be ascertained by such
examination, whether or not the entries in such books and
documents disclose the true nature of any transaction,
receipt, accrual, payment or debit.

(2) Any person who has prepared any balance sheet, state-
ment of assets and liabilities or account for any other person
shall, at the request of such other person, furnish him with the
certificate or statement required under subsection (1).

64. (1) For the purpose of obtaining full information in
respect of any income of any taxpayer or of any part thereof,
the Secretary may require any person to produce for examina-
tion by the Secretary, or by any person appointed by him for
that purpose, at such time and place as may be appointed by
the Secretary in that behalf, any deeds, plans, instruments,
books, accounts, trade lists, stock lists or documents which the
Secretary may deem necessary for the purposes of this Act,
and if any: such deeds, plans, instruments, books, accounts,
lists or documents are not in the English or the Afrikaans lang-
uage, the Secretary may by notice in writing require the.tax-
payer to produce at his own expense and at such time and
place as may be appointed, a translation in either the English
or the Afrikaans language prepared and certified by a sworn
translator or a person other than a sworn translator approved
by the Secretary. '

(2) (a) The Secretary may by notice in writing require any
person entitled to or in receipt of any income (whether
on his own behalf or as the representative of any
person) or any person Whom the.Secretary may deem
able to furnish information, to attend at a time and
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place to be named by the Secretary for the purpose of
being examined on oath respecting the income of any
such person or any transactions or matters affecting the
same or any of them or any part thereof.

(b) Any person so attending may be allowed by the Secre-
tary any reasonable expenses necessarily incurred by
him in so attending.

(3) Any officer or employee engaged in carrying out the
provisions of this Act who has in relation to the affairs of a
particular person been authorized thereto by the Secretary in
writing or by telegram, may, for the purposes of the adminis-
tration of this Act—

(a) without previous notice, at any time during the day
enter any premises whatsoever and on such premises
search for any moneys, books, records, accounts or
documents;

(b) in carrying out any such search, open or cause to be
opened or removed and opened, any article in which he
suspects any moneys, books, records, accounts or docu-
ments to be contained; .

(c) seize any such books, records, accounts or documents
as in his opinion may afford evidence which may be
material in assessing the liability of any person for any
tax;

(d) retain any such books, records, accounts or documents
for as long as they may. be required for any assessment
or for any criminal or other proceedings under this Act.

(4) Any authorized person exercising any power under sub-
section (3) shall on demand produce the written authority fur-
nished to him by the Secretary.

(5) The person to whose affairs any books, records,
accounts or documents seized under subsection (3) relate,
shall be entitled to examine and make extracts from them dur-
ing office hours under such supervision as the Secretary may
determine. o

65. (1) Any personwho—

(a) fails or neglects to furnish, file or submit any return or
document as and when required by or under this Act;
or

(b) without just cause shown by him, refuses or neglects to
furnish any information or reply or to attend and give
evidence as and when required by the Secretary or any
officer or employee duly authorized by him or to
answer truly and fully any questions put to him or to
produce any books or papers required of him by the
Secretary or any such officer or employee; or

()
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(c) fails to show in any return made by him any portion of
the gross income received by or accrued to or in favour

of himself or fails to disclose to the Secretary, when
making such return, any material facts which should

have been disclosed: or ,

(d) fails to show in any return prepared or rendered by him
on behalf of any other person any portion of the gross
income received by or accrued to or in favour of such
other person or fails to disclose to the Secretary, when
preparing or making such return, any facts which, if so
disclosed, might result in increased taxation; or

(¢) obstructs or hinders any officer or employee in the dis-
charge of his duties; or

() not being a person whose gross income consists solely
of salary, wages or similar compensation for personal
service, without just cause shown by him fails to retain
for a period of tive years trom the date of the last entry
therein all tedgers, cash books, journals. cheque books,
bank statements, deposit slips, paid cheques, invoices,
stock lists and all other books of account relating to any
trade carried on by him and recording the details from
which his returns for assessment of taxes under this Act
or any previous income tax law were prepared: or

(g) submits or furnishes a false certificate or statement
under section 63,

shall be guilty of an offence and liable on conviction to a fine
not exceeding three hundred rand or to imprisonment for a
period not exceeding three months or to both such fine and
such imprisonment.

(2) The Secretary may, subject to such conditions as he may
determine, and in respect of such books (other than ledgers,
cash books and journals) or documents as he may specity,
authorize the retention of a microfilm copy of any book or
document referred to in subsection (1) in lieu of the original
thereof.

(3) Any person who has been convicted under subsection
(1) of failing to furnish any return, information or reply shall,
if he fails within any period deemed by the Secretary to be
reasonable and of which notice has been given to him by the
Secretary, to furnish the return, information or reply in
respect of which the offence was committed, be guilty of an
offence and liable on conviction to a fine of thirty rand for
each day during which such default continues or to imprison-
ment without the option of a fine for a period not exceeding
three months.

\

e
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Additional tax in the event 66. (1) A taxpayer shall be required to pay in addition to

of default or omission.

(a)

(b)

(©

@)

)

©

the tax chargeable in respect of his taxable income —

if he makes default in rendering a return in respect of
any year of assessment, an amount equal to twice the
tax chargeable in respect of his taxable income for that
year of assessment; or

if he omits from his return any amount which ought to
have been included therein, an amount equal to twice
the difference between the tax as calculated in respect
of the taxable income returned by him and the tax
properly chargeable in respect of his taxable income as
determined after including the amount omitted;

if he makes an incorrect statement in any return ren-
dered by him which results or would if accepted result
in the assessment of the normal tax at an amount which
is less than the tax properly chargeable, an amount
equal to twice the difference between the tax as assessed
in accordance with the return made by him and the tax
which would have been properly chargeable.

(a) The Secretary may remit the additional charge
imposed under subsection (1) or any part thereof as he
may think fit: Provided that, unless he is of the opinion

- that there were extenuating circumstances, he shall not

so remit if he is satisfied that any act or omission of the
taxpayer reterred to in paragraph (a), (b) or (c) of sub-
section (1) was done with intent to evade taxation.

In the event of the Secretary deciding not to remit the
whole of the additional charge imposed under sub-
section (1), his decision shall be subject to objection
and appeal.

Notwithstanding the provisions of this subsection, the
Secretary may either before or after an assessment is
issued agree with the taxpayer on the amount of the
additional charge to be paid, and the amount so agreed
upon shall not be subject to any objection and appeal.

(3) The additional amounts of tax for which provision is
made under this section shall be chargeable in cases where the
i taxable income or any part thereof is estimated by the Secre-
_ tary in terms of section 68 or agreed upon with the taxpayer in
terms of the proviso to subsection (2) of the said section as
well as in cases where such taxable income or any part thereof
is determined from accounts rendered by the taxpayer.

—
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(4) The powers conferred upon the Secretary by this section
shall be in addition to any right conferred upon him by this
Act to take proceedings for the recovery of any penalties for
evading or avoiding assessment or the payment of tax, or
attempting to do so.

(5) Any taxpayer who in determining his taxable income as
disclosed by his return, deducts or sets off any amount the de-
duction or set-off whereof is not permissible under the provi-
sions of this Act, or shows as an expenditure or loss any
amount which he has not in fact expended or lost, shall be
deemed for the purposes of this section to have omitted such
amount from his return.

(6) Any taxpayer who wilfully fails to disclose in any return
made by him any facts which should be disclosed and the dis-
closure of which would result in the taxation of the taxpayer’s
income on an amount which is higher than the amount upon
which such income would be taxable on such return, shall for
the purpose of this section be deemed to have omitted from
his return the amount by which the former amount exceeds
the latter.

(7) If in any year of assessment in which the determination
of the taxable income of the taxpayer does not result in an
assessed loss, he is entitled to the set-off of a balance of as-
sessed loss from the previous year of assessment and such bal-
ance is less than it would have been had it been calculated on
the basis of the returns rendered by him, he shall for the pur-
poses of this section be deemed to have omitted from his re-
turn for the first-mentioned year of assessment an amount
equal to the difference between the amount at which such bal-
ance is finally determined and the amount at which it would
have been determined on the said basis. -

Part II

Assessments

67. (1) All assessments required to be made under this Act
shall, subject to the provisions of section 3, be made by the
Secretary or under his direction.

(2) The particulars of every assessment and the amount of
tax payable thereon shall be recorded or filed and kept in the
office of the Secretary: Provided that any assessment so
recorded or filed may be destroyed by the Secretary after the
expiration of such period from date of recording or filing as
may be approved by the Auditor-General.

(3) Upon recording or filing the particulars of any assess-
ment the Secretary shall give notice of the assessment to the
taxpayer assessed.

(4) The Secretary shall, in the notice of assessment, give
notice to the taxpayer that any objection to the assessment
made must be sent to him, within twenty-one days after the
date of the assessment.

{
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(5) Any separate returns which may be rendered by spouses
in terms of the proviso to section 58(1) shall be separately as-
sessed and separate notices of assessment shall be sent to the
respective spouses: ‘Provided that the total tax payable in
respect of the separate assessments so issued shall not be less
than the total amount which would have been payable by the
husband alone if the incomes of both husband and wife had
been assessed as the income of the husband alone.

(6) Separate assessments shall, notwithstanding the provi-
sions of subsection (16) of section 56, be made upon partners.

Estimated assessments. 68. (1) In every case in which any person makes default in fur-
nishing any return or information or the Secretary is not satis-
fied with the return or information furnished by any person, the
Secretary may estimate either in whole or in part the taxable in-
come in relation to which the return or information is required.

(2) Any such estimate of the taxable income shall be sub-
ject to objection and appeal: Provided that if it appears to the
Secretary that any person is unable from any cause to furnish
an accurate return of his income, the Secretary may agree
with such person as to what amount of such income shall be
taxable income and any amount so agreed upon shall not be
subject to any objection or appeal.

Additional assessments, 69. (1) Ifatany time the Secretary is satisfied —

(a) that any amount (including any amount the incorpora-
tion of which in an assessment would result in the
reduction of any loss ranking for set-off or in only a
portion of such amount becoming chargeable with tax)
which was subject to tax and should have been assessed
to tax has not been assessed to tax either under this Act
or any previous income tax law; or

(b) that any amount of tax which was chargeable and
should have been assessed under this Act or any pre-
viousincome tax law has not been assessed; or

- (c) that, as respects any tax which is chargeable and has be-

: come payable under this Act or any previous income
tax law otherwise than ymder an assessment, such tax
has not been paid in respect of any amount upon which
such tax is chargeable or an amount is uwmg in respect
of such tax,

he shall raise an assessmem or assessments xn ‘respect of the

. said amount or amounts, notwithstanding that an assessment
or assessments may. have been made. upm the person. con
"7 Yerned in respect of the yparﬁ‘" SSOESH X

ﬂotwnhstm the provasmﬁs.ﬁm }ﬁﬁ)‘ﬂnﬂ*ﬂﬂu& o AR
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the corresponding provisions of any previous income tax law:
Provided that save to correct any error of calculation the Secre-
tary shall not raise an assessment under this subsection in respect
of any amount, if any previous assessment made upon the per-
son concerned has in respect of that amount been amended or
reduced pursuant to any order made by a special court for hear-
ing income tax appeals constituted under the provisions of this
Act or any previous income tax law, unless the Secretary is satis-
fied that the order in question was obtained by fraud or misre-
presentation or non-disclosure of material facts.

(2) The provisions of sections 66 and 68 shall apply to any
assessments or additional assessments made by the Secretary
under the powers conferred by this section.

Impecnon ot record of /0. The record of assessments shall not be open to public

aements inspection. but every taxpayer shall be entitled to copies certi-
fied by or on behalf of the Secretary of such recorded particu-
lars as relate to him.

Part 111

Objections and Appeals

Time and manner of lod- 71. (1) Objections to any assessment made under this Act

singablections may be made within twenty-one days after the date of the
assessment. in the manner and under the terms prescribed by
this Act by any taxpayer who is aggrieved by any assessment in
which he isinterested.

(2) No objection shall be entertained by the Secretary
which is not delivered at his office or posted to him in suffi-
cient time to reach him on or before the last day appointed for
lodging objections. unless the Secretary is satisfied that rea-
sonable grounds exist for delay in lodging the objection.

!

(3) Every objection Shd" be in writing and shall specify in
detail the grounds upon whtt:h itis made.

(4) On receipt of a not:J e of ob]ectlon to an assessment the
Secretary may reduce or alter the assessment or may disallow -
the objection and shall send the taxpayer notice of such altera-
tion, reduction or disallowance, and record any alteration or
reduction made in the assessment.

(5) Where no objections are made to any assessment or

< where objections have been allowed or withdrawn, such as-
sessment or altered or reduced. assessment, as the case may
be, shall, subject to the right of appeal heremafter provnded

be fmal and conclusive:
Burden of proof in respect 72 The burden of proof that any amount is exempt from or
- OF Sxemptions. deductions oyt ]lable to any tax chargeable under this Act or is subject to
any deduction, rebate or set-off in terms of thlS Act, shall be

upon the perso clalmm such exem tion, non-liabilit
p '1 g 1Y Y.
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deduction, rebate or set-off, and upon the hearing of any
appeal from any decision of the Secretary, the decision shall
not be reversed or altered unless it is shown by the appellant
that the decision is wrong.

73. (1) Any person entitled to make an objection who is dis-
satisfied with any decision of the Secretary as notified to him
in terms of section 71(4) may appeal therefrom to a special
court for hearing income tax appeals, constituted in accor-
dance with the provisions of this section.

(2) Every court so constituted shall consist of a judge of the
South West Africa Division of the Supreme Court of South
Africa, who shall be the President of the court, an accountant
of not less than ten years’ standing, and a representative of the
commercial community: Provided that in all cases relating to
the business of mining, if the appellant so prefers, such third
member shall be a mining engineer registered in terms of the
Professional Engineers’ Act, 1968 (Act 81 of 1968).

(3) The Administrator-General may, by proclamation in the
Official Gazette, constitute such court or courts, and may from
time to time by such proclamation abolish any existing court
or courts or constitute such additional courts as circumstances
may require.

(4) Any court constituted or deemed to be constituted un-
der the provisions of this Act may, subject to the regulations,
hear and determine any appeal lodged under the provisions of
this Act or any previous income tax law.

(5) (a) The members of any such court other than judges
shall be appointed by the Administrator-General by
proclamation in the Official Gazette, and shall hold office
for five years from the date of the relevant proclamation:
Provided that the appointment of any such member may
at any time be terminated by the Administrator-General
for any reason which he considers good and sufficient,
and shall lapse in the event of the abolition of the court in
terms of subsection (3). -

(b) Any person so appointed shall be eligible for re-
appointment for such further period or periods as the
Administrator-General may think fit.

(6) The Judge-President of the South West Africa Division
of the Supreme Court shall nominate and second a judge or an
acting judge of such division to be the President of such court,
and such secondment shall be for such period or for the hear-
ing of such cases as the said Judge-President shall determine.

(7) (a) Every notice of appeal shall be in writing and shall
be lodged with the Secretary within a period of thirty
days after the date of the notice mentioned in section
71(4), and no such notice of appeal shall be of any force
or effect whatsoever unless it is lodged within the said
period.
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(b) At any such appeal the person who made the objection
shall be limited to the grounds stated in his notice of
objection.

(8) If an assessment has been altered or reduced, the as-
sessment as altered or reduced shall be deemed to be the
assessment against which the appeal is made.

(9) At least ten days before the date fixed for the hearing of
an appeal the Secretary shall send to the person who made the
objection or to his duly authorized attorney or representative
a written notice of the time and place appointed for the hear-
ing of such appeal.

(10) The hearing of an appeal may be adjourned by the
court from time to time to any time and place that may seem
convenient.

(11) The sittings of the court for the hearing of such appeals
shall not be public, and the court shall at any time on the
application of the appellant exclude from such sitting or re-
quire to withdraw therefrom all or any persons whomsoever
whose attendance is not necessary for the hearing of the
appeal under consideration.

(12) The Secretary or any person authorized by him may
appear in support of the assessment on the hearing of any
appeal, and the appellant and any person who is interested in
such appeal may appear in person or by his counsel. attorney
or agent.

(13) Subjecttothe provisions of this Act, the court may —

(a) in the case of any assessment under appeal. order such
assessment to be amended, reduced or confirmed. or
may if it thinks fit refer the assessment back to the Sec-
retary for further investigation and assessment;

(b) in the case of any appeal against the amount of the
additional charge imposed by the Secretary under sec-
tion 66(1), reduce, confirm or increase the amount of
the additional charge so imposed;

(c) in the case of any other decision of the Secretary which
is subject to appeal, confirm or amend such-decision.

(14) Any assessment made by the Secretary on reference
under subsection (13) shall be subject to objection and appeal
as in this Part provided.

(15) Any matter of law arising for decision- before the
court, and any question as to whether‘a satter for decision is
a matter of fact or a matter of law, shall be decided by the
President of the court, and the other members shall have no
voice in such decision.

(16) Any decisioni of the court shall be recorded by the
Secretary. ‘

) (17) The court shall not make any order as to costs save
when the claim of the Secretary is held to be unreasonable or
the grounds of appeal therefrom to be frivolous. -
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(18) Any decision of the court under this section shall, sub-
ject to the provisions of section 76, be final.

(19) (a) The President of the court may indicate which
judgments or decisions of the court he considers ought
to be published for general information.

(b) A copy of any judgment or decision of the court so indi-
cated by the President of the court shall be referred by
the registrar of the court to the appellant or his rep-
resentative concerned in the case in such form as does
not reveal the identity of such appellant, with a written
request that the appellant give his consent in writing to
the publication thereof in that form or any other suit-
able form which the appellant may approve.

(c) Where the appellant fails to give his written consent to
such publication within 30 days after being requested
by the registrar of the court to do so, or after the expiry
of any extension of that period which the registrar may
grant, the registrar shall refer the matter to the Presi-
dent of the court who, if he is satisfied —

(i) that the appellant’s consent to publication of the
relevant judgment or decision in a suitable form
has been unreasonably withheld; and

(ii) that such judgment or decision is in a form which
does not reveal the identity of the appellant
concerned in the case,

__may authorize the publication of such judgment or
" decision in that form or any other form which he may
deem fit.

74. (1) The Secretary, the appellant or the Pres1dent of a
specnal court may procure the attendance of any witness in the
manner prescribed in the regulations.

(2) If any person who has been duly subpoenaed to give
evidence at the hearing of an appeal or to produce any book,
record, document or thing in his possession or under his
control, fails without reasonable cause to attend or to give
evidence or to produce that book, record, document or thing
according to the subpoena or, unless excused by the President
of the court, to remain in attendance throughout the proceed-
ings, the President of the court may, upon being satisfied
upon oath or by the return of the person by whom the sub-
poena was served, that such person has-been duly subpoenaed
and that his reasonable expenses have been paid or offered to
him, impose upon the said person a fine not exceeding three
hundred rand or in default of payment imprisonment for a
period not exceeding three months.

(3) If any person so subpoenaed fails to appear or, unless
duly excused, to remain in attendance throughout the
proceedings, the President of the court may also, upon being
satisfied as aforesaid and in case no lawful excuse for such

()

)
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failure seems.to him to exist, issue a warrant for the apprehen-
sion of that-person in order that he may be brought up to give
evidence or to produce any book, record, document or thing
according to the subpoena, and on failure so to give evidence
or produce that book, record, document or thing, to be dealt
with in the manner prescribed in subsection (2).

(4) The President of the court may, on cause shown, remit
the whole or any part of any fine or imprisonment which he
may have imposed under this section.

(5) The President of the court may order the costs of any
postponement or adjournment occasioned by the default of a
witness, or any portion of those costs, to be paid out of any
fine imposed under this section.

(6) A penalty imposed under subsection (2) or (3) shall be
enforced mutatis mutandis as if it were a penalty imposed by a
magistrate’s court in circumstances such as are described in
the relevant subsection, and the provisions of any law which
are applicable in respect of such a penalty imposed by a magis-
trate’s court shall mutatis mutandis apply in respect of a
penalty imposed under either of the said subsections.

75. (1) If during the sitting of a special court, any person
wilfully insults a member of the court or any officer of the
court attending at the sitting, or wilfully interrupts the pro-
ceedings of the court or otherwise misbehaves himself in the
place where the court is held, the President of the court may
make an order committing that person to imprisonment for
any period not exceeding three months or order that person to
pay a fine not exceeding three hundred rand or in default of
payment thereof to be imprisoned for such a period.

(2) An order made under subsection (1) shall be executed
mutatis mutandis as if it were an order made by a magistrate’s
court under circumstances such as are described in that sub-
section, and the provisions of any law which are applicable in
respect of such an order made by a magistrate’s court shall
mutatis mutandis apply in respect of an order made under the
subsection.

76. (1) The appellant in a special court or the Secretary
may in the manner hereinafter provided appeal under this sec-
tion against any decision of that court.

(2) Such appeal shall lie to the South West Africa Division
of the Supreme Court of South Africa.

(3) Any party who in terms of subsection (1) has a right to
appeal against a decision of a special court and intends to
lodge an appeal against such decision under this section shall,

~ within twenty-one business days after the date of the notice

issued by the registrar of the special court notifying such deci-

()

()

-
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sion or within such further period as the President of that
court may on good cause shown allow, lodge with the said
registrar and the opposite party or his attorney or agent a
notice of his intention to appeal against such decision.

(4) Any such notice of an intention to appeal shall state
whether, for the purposes of preparing the record on appeal, a
transcript is required of the evidence given at the hearing of
the case by the special court or, if only a part of such evidence
isrequired, what part is required.

(5) If the person nominated as President of the special
court cannot act in that capacity for the purposes of this sec-
tion by reason of his having ceased to be a judge or acting
judge or if such person has died or if it is inconvenient for such
person to act in the said capacity by reason of his absence or
illness or for some other reason, the Judge President of the
South West Africa Division of the Supreme Court of South
Africa may nominate and second another judge or acting
judge to act as President of the special court for the purposes
of this section in the place of the said person.

(6) Any person who was entitled under this section to ap-
peal against a decision of the special court but has not within
the time allowed by subsection (3) lodged a notice of his inten-
tion to appeal against such decision as required by that sub-
section, shall be deemed to have abandoned his right of ap-
peal against such decision: Provided that he shall be entitled
as the respondent in an appeal noted by the opposite party in
the same case, to note in the manner hereinafter provided a
cross-appeal in that case.

(7) Any person who has in terms of subsection (3) lodged a
notice of his intention to appeal against a decision of the
special court but has subsequently withdrawn such notice shall
be deemed to have abandoned his right to note any appeal or
cross-appeal against such decision.

(8) (a) After the expiry of the time allowed under sub-
section (3) for the lodging of a notice of intention to
appeal against a decision of the special court. the regis-
trar of that court shall —

(i) give notice to any person who has lodged a notice
of intention in terms of the said subsection and
“has not withdrawn such notice, that if it is decided
to appeal the appeal should be noted within
twenty-one business days after the date of the
registrar’s notice; and :

(if) where the opposite party is not also an intending
appellant in the same case, supply to the opposite
party a copy of the notice given under sub-

paragraph (i).

(M

o
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(b) Where an intending appellant requires a transcript of
evidence given at the hearing of the case by the special
court to enable him to prepare the record on appeal,
the registrar of that court shall not give notice under
paragraph (a)(i) until such transcript has been
completed. '

(9) Any appeal under this section against a decision of a
special court shall be noted by lodging a written notice of such
appeal with the registrar of the special court, the opposite

_ party or his attorney and the registrar of the appeal court. '

(10) Such notice of appeal shall be lodged within the period
referred to in subsection (8)(a)(i) or within such longer period
as may be allowed under the rules of the appeal court.

(11) Any cross-appeal against a decision of the special
court in any case in which an appeal has been lodged under
this section shall be noted by lodging a written notice of such
cross-appeal with the registrar of the special court, the oppo-
site party or his attorney and the registrar of the appeal court.

(12) Such notice of cross-appeal shall be lodged within
twenty-one business days after the date of the noting of the
appeal or within such longer period as may be allowed under
the rules of the appeal court.

(13) A notice of appeal or cross-appeal lodged under thls
section shall state — A

(a) whether the whole or part only of the judgment is
appealed against, and if part only, then what part;

(b) the grounds of appeal or cross-appeal‘ apeoifying the
findings of fact or rulings of law appealed against; and

(c) any further particulars that may be requlred under the
rules of the appeal court. .

(14) (a) A party may, by notlce in wntmg lodged with the
opposite party or his attorney or agent and the registrar
of the special court, abandon the whole or any part of a
judgment of that court in his favour.

(b) Such notice of abandonment shall become part of the
record. S b uf (v

(15) The record lodged with an appeal court m an appeal
against a decision of a special court shall include any docu-
ments placed before the special court in ‘terms of the regula-
tions: Provided that merely formal documents and, if the
partles consent, such other documents as do not relate to the
matters in dispute in the appeal, may be excluded from the
record.

.
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(16) Any application or notice which may in terms of this
section be lodged with the registrar of the special court shall
be delivered to the registrar or an assistant registrar of that
court personally during office hours or shall be despatched to
the registrar by registered post at his official address in Wind-
hoek.

(17) Service of any notice which the registrar of the special
court is required to give to any person under this section or of
any notice which any party may under this section lodge with
an opposite party or his attorney or agent shall be effected by
the registrar or the party lodging the notice, as the case may
be,"or by some person acting on the instructions of the regis-
trar or such party, in the manner prescribed by law for the
service of process of the Supreme Court, or by despatching
such notice to the person to whom it is addressed by registered
post addressed to such person’s residential or business
address.

(18) For the purposes of this section —

(a) any application or notice duly despatched by registered
post as contemplated in subsection (16) or (17) shall be
deemed to have been given or lodged at the time of
posting;

(b) any notice served by or on behalf of the Secretary or
the registrar of the special court upon the public officer
of a company in his capacity as such shall be deemed to
have been served upon the company;

(c) “business day” means any day which is not a Saturday,
Sunday or public holiday.

77. A member of any special court or a judge of the South
West Africa Division of the Supreme Court of South Africa
shall not solely on account of his liability to be assessed under
this Act be deemed to be interested in any matter upon which
he may be called upon to adjudicate thereunder.

78. The obligation to pay and the right to receive and
recover any tax chargeable under this Act shall not, unless the
Secretary so directs, be suspended by any appeal or pending
the decision of a court of law under section 76, but if any
assessment is altered on appeal or in conformity with any such
decision a due adjustment shall be made, amounts paid in
excess being refunded with interest at the rate of seven and a
half per cent per annum calculated from.the date, proved to
the satisfaction of the Secretary to be the date on which such
excess was received and amounts short-paid being recover-
able with interest calculated as provided in section 79.
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Appoimment of day for  .79. (1) Subject to the provisions of section 80 any tax
f:&’:‘,ﬁ?,‘v;i,.,‘;’;;;::’m'g‘° chargeable shall be paid on such days and at such. places as
: may be notified by the Secretary or asspecified inm this Act,
and may be paid in one sum or in instalments of equal or vary-

- ing amounts as may be determined by the Secretary having

regard to the circumstances of the case.

(2) If the taxpayer fails to pay any tax in full within the
period for payment notified by the Secretary in the notice of
assessment or any extension of such period which the Secre-
tary may grant having regard to the circumstances of the case,
or within the period for payment prescribed by this Act, as the
case may be, interest shall be paid by the taxpayer at the rate
of seven and a half per cent per annum on the outstanding
balance of such tax in respect of each completed month
(reckoned from the date for payment specified in the notice of
assessment or the date on which the tax has become payable in
terms of this Act, as the case may be) during which any por-
tion of the tax has remained unpaid: Provided that the Coun-
cil of Ministers may at any time and from a date determined
by it, vary the said rate of interest, and shall, in such event
make known such variation and such date by notice in the
Official Gazette.

Payment of emplovees' tx  80. (1) Payments by way of employees’ tax and provisional
ren o overtue oy tax shall be made in accordance with the provisions of
ments of such taxes. Schedule 2 and shall be made at such place-as may be notified
- by the Secretary, and any such payments which relate to a tax-
payer shall, for the purposes of this Act and subject to the pro-
visions of paragraph 29 of the said Schedule, be deemed to
have been made in respect of his liability for taxes as defined
" in'subsection (3), whether or not such liability has been ascer-

tained or determined at the date of any payment. '

(2) If any amount of employees’ tax is not-paid.in full
- within the period of seven days.preseribed for. payment of such
amount by subparagraph (1) of paragraph 2 of Schedule 2 or if
any amount of provisional tax is not.paid in full within the
relevant period prescribed for payment of such amount by
paragraph 22, 23 or.24.or by subparagraph (1) of paragraph 26
of that Schedule, interest shall, unless the Secretary. having
- ‘regard-to the circumstances .of.the case otherwise directs; be
paid: by the person-liable to pay the amoeunt in.question.at.the .
- --rate-of-seven-and a half per cent per-anoum-on:se much.of .
.+ such -amount:"as- remains. unpaid in respect .of ¥heéhperiod
- {reckened-from ithe- end :of the. relevant. period prescribed as-
aforesaid for payment- of such amount) during which- the
-amount underpaid remains unpaid: Provided that the Council
of Ministers mayat any time and from a date determined by it,
vary the said rate of interest, and shall, in such event, make
known such ¥ariation and such date by notice in the Official
Gazette. :
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(3) For the purposes of this section ‘‘taxes” means the taxes
comprehended in the definition of ‘“‘tax in section 1, exclud-
ing non-resident shareholders’ tax and undistributed profits
tax.

81. (1) Where any taxes as defined in subsection (3) are
owing by the taxpayer in respect of more than one year of
assessment or more than one of such taxes are owing by the
taxpayer, whether for one or more years of assessment, the
Secretary shall not be required to maintain a separate account
in respect of each year of assessment or each of such taxes, but
may maintain one tax account for the taxpayer recording
details of the assessed amounts of the said taxes and the inte-
rest payable in respect of such taxes in terms of section 79(2)
for which the taxpayer has from time to time become liable,
the amounts of the payments made in respect of such taxes or
interest (excluding payments made by way of provisional tax
in terms of Schedule 2), any credit m respect of any amount of
employees’ tax or provisional tax which the taxpayer is under
that Schedule entitled to have set off against his liability for
such taxes and such other details as may be required to estab-
lish the total amount owing by the taxpayer from time to time
in respect of such taxes or interest, and any such payment or
credit shall be deemed to have been made or to have accrued
in respect of the total amount reflected in such tax account as
owing by the taxpayer at the time such payment is made or
such credit is passed.

(2) The total amount owing by the taxpayer after the
deduction of the relevant payments or other credits in respect
of any taxes as defined in subsection (3) and of interest in
respect of such taxes payable by the taxpayer in terms of sec-
tion 79 shall for the purposes of any proceedings for recovery
(including proceedings under section 83) be deemed to be a
debt due to the Government of the territory, and in any such
proceedings the Secretary shall not be required to furnish par-
ticulars of the amount claimed: Provided that the Secretary
shall at the request of the taxpayer furnish the taxpayer with
copies of any notices of assessment relating to the taxpayer as
the taxpayer may require. '

(3) For the purposes. of this section “taxes” means the taxes

comprehended in the definition of “tax” in section 1, excluding

non-resident shareholders’ tax and undistribuited profits tax.

82. Subject to the provisions of this Act, any tax (other than -

non-resident shareholders’ tax and undistributed profits tax)
and any interest payable in terms of section 79, shall be pay-
able— ' o o

(@) by any representative taxpaycr, liable t(_i assessment or
for the payment of such tax or interest under this Actor
under any previous income tax law;

()
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(b) by any spouse upon whom any separate assessment
notice has been served, where separate assessments
have been made upon two spouses under the provisions
of section 67(5)

(c) in respect of any other income and in all other cases, by
the person by whom the income is received or to whom
or in whose favour it accrues or who is legally entitled
tothe receipt thereof:

Provided that any person may recover so much of the taxation
paid by him under this Act as is due to the inclusion in his in-
come of any income deemed to have been received: by him or
to ‘be his income, as the case may be, in terms of subsection
(3), (4), (5) or (6) of section 12, from the person entitled,
whether on his own behalf or in a representative capacity, to
the receipt of the income so included: Provided further that
nothing herein contained shall be construed as relieving any
person required to make any payment by way of employees’
tax under the provisions of Schedule 2 from any liability, re-
sponsibility or duty imposed upon him by this Act.

83. (1) (@) Any tax or any interest payable in terms of sec-
tion 79 shall, when such tax or interest becomes due or
is payable, be deemed to be a debt due to the Govern-
ment of the territory and shall be payable to the Secre-
_tary in the manner and at the place prescribed.

») If any person fails to pay any tax or any mterest payable
in terms of section 79 when such tax or interest be-
- . comes.due or is payable by him, the Secretary may file
with the clerk or registrar of any competent court a
statement certified by him as correct and setting forth
~ the amount of the tax or interest so due or payable by
_ that person, and such statement shall thereupon have
all the effects of, and any: proceedmgs may -be taken
thereon as if it were, a civil judgment lawfully given in
that court in favour of the Secretary for a liquid debt of
the amount specified in the statement.

(c) The Secretary may by notice in writing addressed to the

- aforesaid clerk or registrar, withdraw the statement re-

ferred to in paragraph (b) and such statement shall

thereupon cease to. have any effect: Provided.that, in

the circumstances cont¢émplated in the said paragraph,

the Secretary may institute proceedings aftesh under

that paragraph in respect of any tax or 1nterest referred
toin the withdrawnstatement.
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(d) The Secretary may institute proceedings for the seque-
stration of the estate of any taxpayer and shall for the
purposes of such proceedings be deemed to be the

-creditor in respect of any tax due by such taxpayer or

any interest payable by him in terms of section 79.

(2) Notwithstanding anything contained in the Magistrates’
Courts Act, 1944 (Act 32 of 1944), a statement for any amount
whatsoever may be filed in terms of paragraph (b) of sub-
section (1) with the clerk of the court of the magistrate having
jurisdiction in respect of the person by whom such amount is
payable in accordance with the provisions of this Act.

(3) Any tax due and payable or any interest payable in
terms of section 79 by any person married without community
of property may be recovered from the assets of his wife in so
far as the tax is payable in respect of the income of his wife
deemed to be his under the provisions of section 12(2) or the
interest is payable in respect of such portion of the tax as is so
payable in respect of the income of his wife, as the case may
be.

(4) So much of any tax payable by any person as is due to
the inclusion in his income of any income deemed to have
been received by him or to be his income, as the case may be,
in terms of subsection (3), (4), (5) or (6) of section 12, may be
recovered from the assets by which the income so included
was produced. ‘

(5) So much of any interest payable in terms of section 79 as
relates to such portion of any tax as is in terms of subsection
(4) recoverable from the assets referred to in that subsection
may also be recovered from such assets.

84. It shall not be competent for any person in any procee-
dings in connection with any statement filed in terms of paragraph
(b) of subsection (1) of section 83 to question the correctness of

_ any assessment on which such statement is based, notwithstand-

ing that objection and appeal may have been lodged thereto.

85. (1) If the Secretary has, in accordance with any
arrangements made with the government of the Republic of
South Africa by an agreement entered into under section 100
or the corresponding provisions of any previous income tax
law with a view to rendering reciprocal assistance in the col-
lection of taxes, received a request for the collection from any
person in the territory of an amount alleged to be due by him
under the income tax laws of such Republic, the Secretary
may, by notice in writing, call upon such person to state, _
within a period specified in the notice, whether or not he
admits liability for the said amount or for any lesser amount.

(2) The Secretary may —

(a) if such person so admits liability; or

()

O
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(b) if such person fails to comply wrth the notice or in
answer to the notice denies his liability for the said
amount or for any part: thereof, and the President of
the special court has certified that he has afforded the
person concerned an opportunity of presenting his
case, and that on the information submitted to him by
the Secretary and by such person (if any), the amount
specified in the certificate appears to be payable by
such person in terms of a final determination under the
income tax laws of such Republic, :

by notice in writing require such person to pay the amount for
which he has admitted liability or the amount so specified, as
the case may be, on a date, at a place and to a person specified
in the notice, for trarismission te the proper authonty in such
Republrc

(3) If such person fails-to comply with the notice under sub-
séction (2) the amount in qaestion may, subject, ‘in the case of
any amount to which any such certificate relates, to the out-
come of any.proceedings which such person may institute in
such Republic for ‘determining his: liability for the said
amount, be recovered for transmission to the said authority as
if it were a'tax payable by such personunder this Act. - - = =

(4) No steps taken in the Republic of South' Africa under
any arrangements teferred to in subsection-(1); for the collec-
tion of an ‘amount alleged to be due by any person under ‘the
income tax laws-of -the territory, and mo- judgment  given
against any such person in pursuance of such arrangements:in
such -Republic for any such amount; shall affect his right to
have his liability for any such amount determined in the terri-
toryin accordance with the provisions of the relevant law, .

-86. The production of any document under the hand of the
Secretary’ purporting to be -a.copy of or an extract from any
notice of ‘assessment: shall be conclusive evidence of the mak-
ing of such assessmient’ and, except in the case of proceedings
on-appeal against the- assessment, shall be conclusive evidence
that the amount and all the -particulars of such ‘assessment
appearing in such document are correct.

Part V

Representatrve Taxpayers )

87 (1) Every representative- taxpayer shall as- regards the
income to which he is entitled. in_his. representative. capacity,
or of which in such capacity. he has-the management, receipt
disposal, remittance, payment :or. control, -be :subject ‘in :all
respects to:the same -duties,: responsibilities and liabilities. as if
the income were income received by-or accruing to or in

P
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favour of him beneficially and shall be liable to assessment in
his own name in respect of that income, but any such assess-
ment shall be deemed to be made upon him in his representa-
tive capacity only.

(2) Every representative taxpayer referred to in paragraph
(e) of the definition of ‘“‘representative taxpayer” in section 1
shall as regards the income received by.or accrued to any
deceased person during his lifetime be subject in all respects
to the same duties, responsibilities and liabilities as if the in-
come were income received by or accrued to or in favour of
him beneficially and shall be liable to assessment in his own
name in respect of that income, but any such assessment shall
be deemed to be made upon him in his representative capacity
only.

(3) Any rebate, deduction, exemption or right to set off a
loss which could be claimed by the person represented by him
shall be allowed in the assessment made upon the representa-
tive taxpayer in his capacity as such.

(4) Any tax payable in respect of any such assessment shall,
save in the case of an assessment upon the public officer of a
company, be recoverable from the representative taxpayer,
but to the extent only of any assets belonging to the person
whom he represents which may be in his possession or under
his management, disposal or control.

(5) Any tax payable in respect of any assessment made

- upon a public officer of a company in his capacity as such shall

be recoverable from the company of which he is the public
officer. :

88. (1) Every representative taxpayer who, as such, pays
any tax shall be entitled to recover the amount so paid from
the person on whose behalf it is paid, or to retain out of any
moneys that may be in his possession or may come to him in
his representative capacity, an amount equal to the amount so
paid.

(2) Every representative taxpayer referred to in paragraph
(e) of the definition of “‘representative taxpayer” in section 1
who, as such, pays any tax in respect of the taxable income of
any deceased person shall be entitled to recover the amount
so paid from the estate of such deceased person or to retain
out of any moneys of the estate of such deceased person that
may be in his possession or that may come to him as executor
of such estate, an amount equal to the amount so paid.

89. Every representative taxpayer shall be personally liable
for any tax payable by him in his representative capacity, if,
while it remains unpaid —

(a) he alienates, charges or disposés of the income in
respect of which the tax is chargeable; or

(b) he disposes of or parts with any fund or money, which is
in his possession or comes to him after the tax is pay-
able, if the tax couid legally have been paid from or out
of such fund or money.

90. Where a shareholder or a member of a company is
absent from the territory, such company shall for the purposes
of this Act be deemed to be the agent for such shareholder or
.member, and shall as regards such shareholder or member and

()
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-in respect of any income received by or accruing to him or in
his favour as a shareholder or member, have and exercise all
the powers, duties and responsibilities of an agent for a tax-
payer absent from the territory.

91. The Secretary may, if he thinks necessary, declare any
person to be the agent of any other person, and the person so
declared an agent shall be the agent for the purposes of this
Act and may be required to make payment of any tax due
from any moneys, including pensions, salary wages or any
other remuneration, which may be held by him for or due by
him to the person whose agent he has been declared to be.

92. The Secretary shall have the same remedies against all
property of any kind vested in or under the control or manage-
ment of any agent or trustee as he would have against the
property of any person liable to pay any tax and in as full and
ample a manner. ’

93. (1) Every company carrying on business or having an
office in the territory and every unit portfolio constituting a
company in terms of paragraph (e) of the definition of “com-
pany” in section 1 shall at all times be represented by an indi-
vidual residing therein. ’

(2) Such individual shall be a person approved by the Sec-
retary and shall be appointed by the company or by an agent
or attorney who has authority to appoint such a representative
for the purposes of this Act: Provided that in the event of any
company being placed in voluntary or compulsory liquidation
the liquidator or liquidators duly appointed shall be required
to exercise in respect of that company all the functions and
assume all the responsibilities of a public officer under this
Act during the continuance of the liquidation: Provided
further that in the case of any unit portfolio referred to in sub-
section (1) the public officer of the relevant management com-
pany shall be the public officer except in the event of the wind-
ing-up of the management company, in which event the
trustee under the relevant unit trust scheme shall be the public

.officer. ’

(3) The representative shall be called the public officer of
the company and shall be appointed within one month after
the company begins to carry on business or acquires an office
in the territory.

(4) In default of any such appointment the public officer of
any company shall be such managing director, director, secre-
tary or other officer of the company, as the Secretary may
designate for that purpose.

(5) Every company shall also within the period prescribed
by subsection (3) appoint a place within the territory approved
by the Secretary. at which any notices or other documents
under this Act affecting the company may be served or deli-
vered or to which any such notices or documents may be sent:
Provided that in the case of any unit portfolio referred to in
subsection (1) the place at which any such notice or other
document may be served or delivered or to which any such

()
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notice or document may be sent shall be the place appointed
by the relevant management company in regard to any notice
or other document affecting itself, or, in the event of the
trustee under the relevant unit trust scheme becoming the
public officer, the place within the territory appointed by the
trustee and approved by the Secretary: Provided further that
such trustee shall appoint such place within one month after
becoming the public officer.

(6) No appointment shall be deemed to have been made
under subsection (3) or (5), until notice thereof specifying the
name of the public officer and an address for service or deli-
very of notices and documents has been given to the Secre-

tary.

(7) Every company shall keep the office of public officer
constantly filled and shall at all times maintain a place for the
service or delivery of notices in accordance with subsection
(5), and every change of public officer or of the place for the
service or delivery of notices shall be notified to the Secretary
within fourteen days of such change taking effect and every
trustee referred to in subsection (5) shall at all times maintain
a place for the service or delivery of such notices and shall
within fourteen days of any change in such place taking effect
notify the Secretary thereof.

(8) Any company which makes default in appointing a pub-
lic officer or appointing a place for service or delivery of
notices in accordance with this Act, or in keeping the office of
public officer constantly filled, or in maintaining a place for
the service or delivery of notices, or which fails to notify to the
Secretary any change of public officer or of the place for the
service or delivery of notices, and every person who acts
within the territory as agent or manager or representative of
such company, shall incur a penalty not exceeding two rand
for every day during which the default continues, and any such
penalty shall be recoverable by the Secretary by action in any
competent court.

(9) Every notice, process or proceeding which under this
Act may be given to, served upon or taken against any com-
pany, may be given to, served upon or taken against its public
officer, or if at any time there is no public officer, any officer
or person acting or appearing to act in the management of the
business or affairs of such company or as agent for such com-

pany.

(10) Every public officer shall be answerable for the doing
of all such acts, matters or things as are required to be done
under this Act by a taxpayer and in case of default shall be
liable to.the penalties provided in respect of defaults by a tax-

payer.

@)
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(11) Everything done by a public officer which he is
required to do in his representative capacity shall be deemed
to have been done by the company which he represents.

(12) The absence or non-appointment of a public officer
shall not exonerate any company from the necessity of com-
plying with the provisions of this Act, but the company shall in
all respects be subject to and liable to comply with the provi-
sions of this Act as if there were no requirement to appoint
such officer.

(13) Any public officer appointed or deemed to have been
appointed under the provisions of any previous income tax
law, and holding office at the commencement of this Act shall,
provided no objection to his continuance in office is raised by
the Secretary, be deemed to be a public officer appointed
under this Act.

Part VI

Miscellaneous

94. (1) If it is proved to the satisfaction of the Secretary
that any amount paid by a taxpayer was in excess of the
amount properly chargeable under this Act, the Secretary may
authorize a refund to such taxpayer of any tax overpaid: Pro-
vided that no amount- paid in respect of an assessment
accepted by the taxpayer and made in accordance with the
practice generally prevailing at the date of that assessment
shall be deemed to have been otherwise than properly so
chargeable.

(2) The Secretary shall not authorize any refund under this
section unless the claim therefor is made within three years
after the date of the assessment under which such tax was pay-
able or, where such tax was chargeable and was payable under
this Act otherwise than under an assessment, the date of pay-
ment of such tax (which date shall for the purposes of this sub-
section be deemed to be the date of the official receipt
acknowledging such payment or, where more than one such
payment was made, the date of the official receipt acknow-
ledging the latest of such payments).

95. (1) Whenever the Secretary is satisfied that any trans-

action, operation or scheme (whether entered into or carried -

out before or after the commencement of this Act, and includ-
ing a transaction, operation or scheme involving the aliena-
tion of property) —

(a) has been entered into or carried out which has the
effect of avoiding or postponing liability for the pay-
ment of any tax, duty or levy imposed by this Act or any
previous income taxwlaw, or of reducing the amount
thereof; and

Q)
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(b) having regard to the circumstances under which the
transaction, operation or scheme was entered into car-
ried out—

(i) was entered into or carried out by means or in a
manner which would not normally be employed in
the entering into or carrying out of a transaction,
operation or scheme of the nature of the trans-
action, operation or scheme in question; or

- (if) has created rights or obligations which would not
normally be created between persons dealing at
arm’s length under a transaction, operation or
scheme of the nature of the transaction, opera-
tion or scheme in question; and

(c) was entered into or carried out solely or mainly for the
purposes of the avoidance or the postponement of
liability for the payment of any tax, duty or levy
(whether imposed by this Act or any previous income
tax law or any other law administered by the Secretary)
or the reduction of the amount of such liability,

the Secretary shall determine the liability for any tax, duty or
levy imposed by this Act, and the amount thereof, as if the
transaction, operation or scheme had not been entered into or
carried out, or in such manner as in the circumstances of the
case he deems appropriate for the prevention or diminution
of such avoidance, postponement or reduction.

(2) Whenever the Secretary is satisfied that any agreement
affecting any company or any change in the shareholding in
any company, as a direct or indirect result of which income
has been received by or has accrued to that company during
any year of assessment, has at any time before or after the
commencement of this Act been entered into or effected by
any person solely or mainly for the purpose of utilizing any
assessed loss or any balance of assessed loss incurred by the
company, in order to avoid liability on the part of that com-
pany or any other person for the payment of any tax, duty or
levy on income, or to reduce the amount thereof, the set-off
of any such assessed loss or balance of assessed loss against
any such income shall be disallowed.

(3) For the purposes of subsection (1) any transaction,
operation or scheme (whether entered into or carried out
before or after the commencement of this Act) whereby any
person (other than a company) who is ordinarily resident or
carrying on business in the territory or any company regis-
tered or carrying on business in the territory, has disposed of
shares held by such person or such company in any company
registered or incorporated in the territory to any person
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(other than a company) not ordinarily resident nor carrying on
business in the territory or to any company registered outside
the territory, shall, unless it is proved to the satisfaction of the
Secretary that the parties are independent persons dealing at
arm’s length with each other, be deemed to be a transaction,
operation or scheme entered into or carried out by means or
in a manner not normally employed in the entering into or
carrying out of such a transaction, operation or scheme of the
nature of the transaction, operation or scheme in question.

(4) Any decision of the Secretary under subsection (1), (2)
or (3) shall be subject to objection and appeal, and whenever
in proceedings relating thereto it is proved that the trans-
action, operation, scheme, agreement or change in sharehold-
ing in question would result in the avoidance or the postpone-
ment of liability for payment of any tax, duty or levy imposed
by this Act or any previous income tax law or any other law
administered by the Secretary, or in the reduction of the
amount thereof, it shall be presumed, until the contrary is
proved —

(a) in the case of any such transaction, operation or
scheme, that it was entered into or carried out solely or
mainly for the purposes of the avoidance or the post-
ponement of such liability or the reduction of the
amount of such liability; or

(b) in the case of any such agreement or change in share-
holding, that it has been entered into or effected solely
or mainly for the purpose of utilizing the assessed loss .
or balance of assessed loss in question in order to avoid
or postpone such liability or to reduce. the amount
thereof.

96. (1) Any person who with intent to evade assessment or
taxation or to assist any other person to evade assessment or
taxation —

(a) makes or causes oOr allows to be: made any false
statement or eéntry in any return rendered in terms of
this ‘Act, or signs any statement or return so rendered
without reasonable grounds for behevmg the same to
betrue;or

- (b) gives any false answer, whether verbally or in writing,
to any request for information made under this' Act by
the Secretary or any person duly authorized by him or
any officer or employee referred to in section 3; or

(¢) prepares or maintains or authorizes the preparation or
maintenance of any false books of account or other
records or falsifies or authorizes the falsification of any
books of account or other records; or
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(d) makes use of any fraud. art or contrivance whatsoever,
or authorizes the use of any such fraud. art or con-
trivance,

shall be guilty of an offence and liable on conviction to a fine
not exceeding two thousand rand or to imprisonment for a
period not exceeding two vears or to both such fine and im-
prisonment.

(2) Whenever in any proceedings under this section it is
proved that any false statement or entry is made in any return
rendered under this Act by or on behalf of any taxpayer or in
any books of account or other records of any taxpaver. that

-taxpayer shall be presumed. until the contrary is proved. to

have made that false statement or entry or to have caused that
false statement or entry to be made or to have allowed it to be
made with intent to evade assessment or taxation. and any
other person who made any such false statement or entry shall
be presumed, until the contrary is proved. to have made such
talse statement or entry with intent to assist the taxpaver to
evade assessment or taxation.

97. Any person charged with an offence under this Act
may. notwithstanding anything to the contrary contained in
any law. be tried in respect of that offence by any court having
jurisdiction within any arca in which he resides or carries on
business.

98. (1) Any form. notice. demand or other document
issucd or given by or on behalf of the Secretary or any other
officer or employee under this Act shall be sufficiently
authenticated if the name or efficial designation of the Secre-
tary or other officer or employce by whom the same is issued
or given is stamped or printed thercon.

(2) Any form, notice, demand. document or other com-
munication required or authorized under this Act to be
issued, given or sent to or served upon any person by the Sec-
retary or any other officer or employee under this Act shall,
except as otherwise provided in this Act, be deemed to have
been effectually issued. given, sent or served —

() ifdelivered to him; or

(b) if left with some adult person apparently residing at or
occupying or employed at his last known abode or
office or place of business in the territory; or

(c) if despatched by registered or any other kind of post ad-
dressed to him at his last known address, which may be
any such place or office as is referred to in paragraph
(b) or his last known post office box number or private
bag number or that of his employer; and

(d) inthe case of acompany —
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(i) if delivered to the public officer of the company:
or

(i) if left with some adult person apparently residing
at or occupying or employed at the place ap-
pointed by the company under subsection (5) of
section 93 or. in the case of any unit portfolio
referred to in paragraph (¢) of the definition of
“company” in scction 1. the public officer of
which is the trustee referred to in the said sub-
section (5). by such trustee, or where no such
place has been appointed by the company or
trustee, as the case may be. if left with some adult
person apparently residing at or occupying or cm-
ployed at the last known office or place of busi-
ness of the company or trustee. as the case may
be.inthe territory: or

(iii) if despatched by registered or any other kind of post
addressed to the company or its public officer at its
or his last known address, which may be any such
office or place as is referred to in subparagraph (ii)
or its or his last known post office box number or
private bag number or that of his cmployer.

(3) Any form, notice. demand. document or other com-
munication referred to in subsection (2) which has been
issued, given, sent or served in the manner contemplated in
paragraph (c) or (d)(iii) of that subsection shall be deemed to
have been received by the person to whom it was addressed at
the time when it would, in the ordinary course of post, have
arrived at the place to which it was addressed. unless the Sec-
retary is satisfied that it was not so received or was received at
some other time or, where the time at which it was received or
the fact that it was received is in dispute in proceedings under
this Act in any court having jurisdiction to decide the matter,
the court is so satisfied: Provided that the preceding provi-
sions of this subsection shall not apply where any person is in
criminal proceedings charged with the commission of an of-
fence under this Act by reason of his failure. refusal or neglect
to do anything which he is required to do in terms of the said
form, notice, demand, document or other communication,
unless it was despatched to such person by registered or certi-
tied post.

(4) If the Seccretary is satisfied that any form, notice,
demand, document or other communication (other than a
notice of assessment) tssued, given, sent or served in a manner
contemplated in paragraph (&), (¢) or (d)(ii) or (iii) of sub-
section (2), has not been received by the person to whom it
was addressed or has been received by such person consider-
ably later than it should have been received by him and that
such person has in consequence been placed at a disadvan-
tage, the Secretary may, if he is satisfied that the circum-
stances warrant such action, direct that such form, notice, de-
mand, document or other communication be withdrawn and
be issued, given, sent or served anew.
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99. (1) The Council of Ministers may make regulations —

(a) prescribing the duties of all persons engaged or em-
ployed in the administration of this Act;

(b) defining the limits of areas within which such persons
are to act;

(c) prescribing the nature of the accounts to be rendered
by any taxpayer in support of any returns rendered
under this Act and the manner in which such accounts
shall be authenticated;

(d) prescribing the procedure to be followed in the con-
sideration of objections by the Secretary and at the
hearing of appeals by the special court;

(e) fixingthe standard values of livestock,

and generally for giving effect to the objects and purposes of
this Act.

(2) The regulations may prescribe penalties for any contra-
vention thereof or failure to comply therewith, not exceeding
afine of one hundred rand.

100. (1) The Administrator-General may ,enter into an
agreement with the government of the Republic of South
Africa whereby arrangements are made with a view to the pre-
vention, mitigation or discontinuance of the levying, under
the laws of the territory and of the said Republic, of income
tax in respect of the same income, or to the rendering of reci-
procal assistance in the administration of and the collection of
taxes under the income tax laws of the territory and of the said
Republic.

(2) As soon as may be after the conclusion of any such
agreement the arrangements thereby made shall be notified
by proclamation by the Administrator-General in the Official
Gazette, whereupon until such proclamation is revoked by the
Administrator-General, the arrangements notified therein
shall, so far as they relate to immunity, exemption or relief in
respect of such tax in the territory, have effect as if enacted in
this Act, but only if and for so long as such arrangements, in so
far as they relate to immunity, exemption or relief in respect
of such tax levied or leviable in the Republic of South Africa,
have the effect of law in the said Republic.

(3) The Administrator-General may at any time revoke any
such proclamation by proclamation in the Official Gazette,
and the arrangements notified in such earlier proclamation
shall cease to have effect upon a date fixed in such latter proc-
lamation, but the revocation of any proclamation shall not af-
fect the validity of anything previously done thereunder.
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(4) As soon as may be after announcement in the Official
Gazette of any agreement under this section copies thereof
shall be laid upon the Table in the National Assembly.

(5) The duty imposed by any law to preserve secrecy with
regard to such tax shall not prevent the disclosure to any
authorized officer of the said Republic of the facts, knowledge
of which is necessary to enable it to be determined whether
immunity, exemption or relief ought to be given or which it is
necessary to disclose in order to render or receive assistance
in accordance with the arrangements notified in such procla-
mation.

101. (1) Subject to the provisions of subsections (2), (3)
and (4), the laws specified in Schedule 3 are hereby repealed
to the extent indicated in the third column of that Schedule.

(2) The laws purporting to be repealed under subsection
(1), shall, in relation to every financial year of a company end-
ing before 1 March, 1982, be deemed not to have been so
repealed.

(3) Any tax or other amount which, but for the repeal of
the laws specified in Schedule 3, would have been capable of
being levied, assessed or recovered and which has, at the
commencement of this Act, not been levied, assessed or
recovered, may be levied, assessed or recovered as if such
repeal had not been effected.

(4) Subject to the provisions of subsection (2), any notice
or proclamation issued or regulation made or anything done
under any provision of any law repealed by subsection (1),
shall be deemed to have been issued, made or done in terms
of the corresponding provisions of this Act.

102. This Act shall be called the Income Tax Act, 1981.

SCHEDULE 1

COMPUTATION OF TAXABLE INCOME DERIVED
FROM PASTORAL, AGRICULTURAL OR OTHER
FARMING OPERATIONS

(Section 27 of this Act)
1. Inthis Schedule —

(a) a reference to a year of assessment shall in the case of
any taxpayer who has under the provisions of sub-
section (13) of section 56 of this Act been permitted to
furnish accounts in respect of the income derived by
him from pastoral, agricultural or other farming opera-
tions made up to a date other than the last day of the
relevant year of assessment, be construed as a refe-
rence to the period cover8d by such-accounts; and
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(b) a reference to the end of a year of assessment includes,
where the period assessed ends on a date other than the
last day of the year of assessment, a reference to the
end of that period.

2. Every farmer shall include in his return rendered for
income tax purposes the value of all livéstock or produce held
and not disposed of by him at the beginning and the end of
each year of assessment.

3. (1) Subject to the provisions of subparagraphs (2) and
(3), the value of livestock or produce held and not disposed of
at the end of the year of assessment shall be included in in-
come for such year of assessment, and there shall be allowed
as a deduction from such income the value of livestock or pro-
duce, as determined in accordance with the provisions of
paragraph 4, held and not disposed of at the beginning of the
year of assessment.

(2) For the purposes of subparagraph (1), the value of
livestock or produce held and not disposed of at the end of any
year of assessment by any person who discontinued farming
operations during such year, shall be included in his income
for such year and for all subsequent years of assessment so
long as such livestock or produce, or any portion thereof, is so
held and not disposed of. :

(3) Any livestock which is the subject of any ‘‘sheep
lease” or similar agreement concerning livestock and any pro-
duce which is the subject of a similar agreement, shall be
deemed to be held and not dlsposed of by the grantor of such
lease or agreement.

4. (1) The values of livestock and produce held and not
disposed of at the beginning of any year of assessment shall,
subject to the prov151ons of subparagraph (2), be deemed to
be—

(a) in the case of a farmer who was carrying on farming
operations on the last day of the year immediately pre-
ceding the year of assessment, the sum of —

(i) the values of livestock and produce held and not
disposed of by him at the end of the year imme-
diately preceding the year of assessment; and

(ii) such value as the Secretary may allow in respect
of livestock or produce acquired by such farmer
)durmg the current year of assessment otherwise
than by purchase or natural increase or in the
ordinary course of fanmn g operatlons or

(b) in the case ’,of any person commencing or. recom-
‘mencing farming operations during the year of assess-
ment, the sum of —
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(i) the value of any livestock or produce held and not
disposed of by him at the end of the day imme-
diately preceding the date of such commencement
or recommencement; and

(ii) such value as the Secretary may allow in respect
of livestock or produce (other than livestock or
produce to which subitem (i) refers) acquired by
such person during the year of assessment other-
wise than by purchase or natural increase or in the
ordinary course of farming operations.

(a) For the purposes of any assessment in respect of a
year of assessment ending 28 February, 1982, the value
of livestock held and not disposed of by a farmer at the

beginning of that year of assessment shall, if such

farmer is not a company, for the purposes of subpara-
graph (1)(a)(i) be deemed to. be the value of the live-
stock held by him at the end of the year of assessment
ending 28 February, 1981, as determined in accordance
with the provisions of either —

(i) paragraphs 5 to 7 of Schedule 2 to the Income Tax
Ordinance, 1974 (Ordinance 5 of 1974); or

(ii) paragraphsS5 to 7 of this Schedule:

Provided that in any case in which subitem (ii) is applic-
able, there shall, notwithstanding anything to the con-
trary contained in this Act, be included in the income
of such farmer for each of the years of assessment
ending on 28 February, 1982, 28 February, 1983 and
29 February, 1984, an amount equal to one-third of the
difference in the value of such livestock as determined
in relation to such farmer in terims of subitem (i) and
(ii) respectively: Provided further that should such
farmer discontinue farming operations or die during
any of the said years of assessment, any balance of the
amount to be included in his income which has not yet
been so included, shall be included in his income for
the year of assessment during which such discontinu-
ance or death takes place.

For the purpdses of any assessment in respect of the

first financial year to which this Act applies, of a cosn-

-pany carrying on farming operations, the value of live-

stock held and not disposed of by such company at the

"beginning of that financial year shall, for the purposes

of subparagraph (1)(a)(i) be deemed to be the value of
the livestock held by it at the end of the previous finan-

- cial 'year. as determined in accordance with the provi-

sions of paragraphs 5 to.7. of the First Schedule to the
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Income Tax Act, 1962 (Act 58 of 1962) to the extent
that the said.Act was applicable in the territory on 1
July, 1981.

5. (1) The value to be placed upon livestock for the
purposes of this Schedule shall, subject to the provisions of
paragraph 4(1) and the provisions of subparagraph (2) of this
paragraph, be the standard value applicable to the livestock.

(2) The value to be placed on livestock held and not dis-
posed of by any farmer at the end of the period of assessment
terminating at the date of the sequestration of his estate under
the law relating to insolvency shall be the current market price
of the livestock.

6. (1) The standard value applicable to any class of live-
stock shall be —

(a)

(b)

in the case of any farmer (other than a company or the
estate of a deceased person) who'in respect of a year of
assessment ending before the first day of March, 1981,
rendered returns of income in respect of farming
operations —

(i) the standard value which in relation to such
farmer applied to that class of livestock in
accordance with the provisions of paragraph 6
of Schedule 2 to the Income Tax Ordinance,

- 1974 (Ordinance 5 of 1974); or

(if) such standard value as.may be fixed for that class
of livestock by regulation made under this Act; or

(iii) such other standard value as the farmer may, sub-
ject to the provisions of subparagraph (3), adopt
for that class of livestock when rendering his first
return of income on or after the said date in re-
spect of farming operations, or when so including
in any return of income such a class of livestock
for the first time;

in the case of any other farmer (other than a company
or the estate of a deceased person) or in the case of any
farmer (other than a company or the estate of a
deceased person) who in respect of a year of assess-
ment beginning on or after 1 March 1981 includes that
class of livestock in his return of income for the first
time, either—

(i) such standard value as may be fixed for that class
of livestock by regulation made under this Act; or

o
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(ii) such other standard value as the farmer may, sub-
ject to the provisions of subparagraphs (2) and
(3), adopt for that class of livestock when ren-
dering his first return of income on or after the
said date in respect of farming operations, or
when so including in any return of income such a
class of livestock for the first time;

in the case of any company or estate of a deceased per-
son the return of income of which in respect of farming
operations for the first year of assessment of that com-
pany or estate ending, in the case of that company, on
or after 1 March, 1982, or in the case of that estate on
or after 1 March, 1981 includes that class of livestock,
either —

(i) such standard value as may be fixed for that class
of livestock by regulation made under this Act; or

(ii) such other standard value as such company or the
executor of such estate, as the case may be, may,
subject to the provisions of subparagraphs (2) and
(3), adopt for that class of livestock when ren-
dering the said return of income;

in the case of any company or estate of a deceased per-
son the return of income of which in respect of farming
operations for a year of assessment subsequent to the
year of assessment in respect of such company or estate
referred to in item (c), includes that class of livestock
for the first time, either —

(i) such standard value as may be fixed for that class
of livestock by regulation made under this Act; or

(ii) such other standard value as such company or the
executor of such estate, as the case may be, may,
subject to the provisions of subparagraphs (2) and
(3), adopt for that class of livestock when ren-
dering the said return of income.

(2) Any standard value adopted by any farmer under sub-
paragraph (1){(a)(ii) or (1)(a)(iii) shall apply to the livestock
referred to in paragraph 4(2)(a) in relation to such farmer,
and notwithstanding anything to the contrary contained in tiis
Act, the Secretary shall not give his consent to or approve any
variation of any standard value which will affect the amounts
referred to in the provisos to paragraph 4(2)(a).

(3) Any farmer who classifies any kind of his livestock on
a basis other than that applied by a regulation referred to in

subparagraph (1)(a)(ii), (1)(6)Q). (1)(c)(D) or (1)(d)(i), may
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adopt in respect of any class into which he so classifies that
livestock such a standard value as may be approved by the
Secretary with due regard to the values fixed by regulation.

7. The exercise of an option undjer subparagraph

~(M(@)(iii), (1)(d)(D), (1)(c)(i) or (1)(d)(ii) of paragraph 6

shall be binding upon the farmer in respect of all subsequent
returns for income tax purposes, and no standard value
adopted by any farmer whether under this Act or any previous
income tax law, may be varied by him in respect of any subse-
quent year of assessment, save with the consent and approval
of the Secretary and upon such terms as the Secretary may
impose.

8. The value to be placed upon produce included in any
return shall be such fair and reasonable value as the Secretary
may fix.

9. If during any yeat of assessment livestock or produce
has been donated by any farmer or has, for purposes other
than that of the production to him of income from sources
within the territory, been removed by him from the territory,
there shall be included in the income of such farmer for that
year of assessment an amount equal to the price which in the
opinion of the Secretary is the current market price of such
livestock or produce.

10. (1) Subject to the provisions of subparagraphs (2), (3),
(4), (5), (6), (7) and (8) there shall be allowed as deductions in
the determination of the taxable income derived by any
farmer, the expenditure incurred by him during the year of
assessment in respect of —

(a) dipping tanks;

(b) dams, wells, drinking. troughs, irrigation schemes,
boreholes and pumping plants;

(c) the prevention of soil erosion;

(d) the erection of buildings used in connection with farm-
ing operations other than those used for domestic
purposes of persons who are not employees of such
farmer;

(e) wire and stone, brick or concrete kraals;

(N fences;

(g) firebreaks;

(h). the eradication of bush and noxious plants;

@ fhe establishment of orchards and vineyards;

() the building of roads and b_ridées used for farming
operations; : ., L B
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(k) the acquisition of machinery, implements, utensils and
articles used by the farmer for farming purposes, except
any motor vehicle the sole or primary function of which
is the conveyance of persons or anything the cost of
which is deductible from the farmer’s income under the
preceding items of this subparagraph or under any
other provision of this Act.

(2) Where any farmer (other than a company) would, in
respect of the year of assessment ending 28 February, 1982,
have been entitled under paragraph 10(1A) of Schedule 2 to
the Income Tax Ordinance, 1974 (Ordinance 5 of 1974), to a
deduction with regard to machinery, implements, utensils or
articles, such deduction shall in respect of the said year of
assessment be granteéd as though the said Ordinance were not
repealed. '

(3) (a) Where any asset in respect of which any deduction
has been allowed to a farmer under the provisions of
subparagraph (1) or (2) or the corresponding provisions
of any previous income tax law (whether in the current
or any previous year of assessment) and which is or has
become a movable asset, is disposed of by the farmer,
there shall be included in his income so much of the
amounts received by or accrued to or in favour of the
farmer in respect of such disposal as does not exceed
the expenditure in respect of such asset allowed under
subparagraph (1) or the original cost to him of such as-
set taken into account under subparagraph (2), as the
case may be.

(b) Where any allowance was granted in respect of such
asset under the provisions -of section 17(e) of this Act
the provisions of section 14(4) of this Act shall not ap-
ply in respect of any amount recovered or recouped in
respect of such allowance.

(4) For the purposes of this paragraph, where any asset in
respect of which any deduction has been allowed to a farmer
under the provisions of subparagraph (1) or (2) or the corre-
spondlng provisions of any previous income tax law (whether
in the current or any previous year of assessment) and which is
or has become a movable asset, is disposed of by the farmer to
any other person by way of donation or for a consideration,
s1derat10n or is not readily capable of valuation, a consider-
ation equal in value to an amount determined by the Secre-
tary as the fair value of such asset shall be deemed to have
been received by the farmer in respect of his disposal of the
asset and to have been paid by such other person in respect of
his acquisition of the asset: Provided that the amount so
determined shall not exceed the cost to the farmer of such
asset.
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(5) No deduction under section 17(e) of this Act, shall be
allowed in respect of any machinery, articles or plant for
which a deduction has been allowed under subparagraph (1)
or (2) of this paragraph or the corresponding provisions of any
previous income tax law.

(6) The total amount allowable as deductions to any
farmer under items {a) to (k), inclusive, of subparagraph (1)
and under subparagraph (2) in any year of assessment shall
not exceed the taxable income (as calculated before allowing
the said deductions) derived by him from farming operations
during that year of assessment: Provided that the amount by
which the total expenditure incurred by any farmer during any
year of assessment in respect of the matters referred to in the
said items exceeds the taxable income (calculated as afore-
said) derived by him from farming operations during that year
of assessment shall be carried forward and be deemed for the
purposes of subparagraph (1) to be expenditure which has
been incurred by him during the next succeeding year of assess-
ment and for the purposes of this proviso any amount which
has been carried forward from the year of assessment ended
the last day of February, 1981, in the case of a farmer that is
not a company, or from the financial year ended before 1
March, 1982, in the case of a farmer that is a company, in
terms of the corresponding provisions of any previous income
tax law, shall be deemed to be an amount which has been so
carried forward in terms of this proviso.

(7) (a) For the purposes of this paragraph “employees”, in
relation to any farmer, means persons employed by
that farmer in connection with his farming operations,
but does not include his relatives or, where the farmer
is a company, the shareholders (or the relatives of
shareholders) in that company or in any company which
is associated with it by virtue of shareholding.

(b) For the purposes of item (a) ‘“shareholders” in relation
to any company does not include persons who hold all
their shares in that company solely because they are
employed by that company and who will, in terms of the
articles of association of that company, not be entitled
to hold those shares after they cease to be so employed.

(8) The aggregate of all the deductions allowed under
item (d) of subparagraph (1) or the corresponding provisions
of any previous income tax law to any farmer in respect of the
erection of any buildings used for the domestic purposes of
any one of his employees shall not exceed the sum of four
thousand rand.

11. (1) If it is proved to the satisfaction of the Secretary
that any farmer —

(i) has in any year of assessment sold livestock on
account of drought, stock disease or damage to
grazing by fire or plague; and
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(ii) has within four years after the close of the said
year of assessment purchased livestock to replace
the livestock so sold,

the cost of the livestock so purchased shall notwithstanding any-
thing in this Schedule contained, be allowed, at the option of
such farmer, as a deduction in the determination of his taxable
income for the year of assessment during which the livestock was
so sold, provided the claim for such deduction is made within
five years after the close of that year of assessment.

(2) The cost of livestock so allowed as a deduction shall
not be allowed as a deduction in the year of assessment in
which the purchases were made.

(3) Every farmer who desires to claim a deduction in
terms of subparagraph (1), shall with his return of income for
the year of assessment in which he sold livestock on account of
drought, stock disease or damage to grazing by fire or plague
or within such period as the Secretary may allow notify the
Secretary accordingly and furnish full particulars in regard to
the livestock so sold.

(4) Notwithstanding anything contained in the preceding
provisions of this paragraph, the Secretary shall, until proof
has been submitted to him as provided in subparagraph (1),
assess and recover any tax payable by a farmer in respect of
any year of assessment in which livestock has been sold as
aforesaid, as if the said paragraph had not been enacted: Pro-
vided that if proof is submitted to the satisfaction of the Secre-
tary in terms of the said paragraph he shall revise the assess-
ment concerned . and refund to the farmer so much of the
amount paid by him as exceeds the amount found to be pay-
able after allowing the deduction referred to in the said para-
graph.

12. (1) Where any taxpayer —
(a) whois a natural person; or

(b) who is the executor of the estate of any deceased per-
son or the trustee of the insolvent estate of a natural
person and who in his capacity as such has during the
period of assessment commencing immediately after
the death or insolvency of the said person continued
farming operations commenced by such deceased or in-
solvent person prior to his death or insolvency,

- wvab19co -

has derived taxable income from farming operations during
any period of assessment commencing on or after the first day
of March, 1975 (hereinafter referred to as the relevant period)
during which such person or his wife or such estate, as the case
may be, has carried on farming operations or has derived
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income from the operatlons so carried on, and such taxable in-
come exceeds the taxpayel's average taxable ‘incothé from farm-
ing (a$ determfhed in rélation to the telévarit period in accord-
ance with subpéragtaph (2)), ‘tHe norfal fax chargeable in the
case of the taxpayer for the relevant period shill; suf‘qect to the
provisions -of section 5 of this Aét, be determined in accordance -

" with the provisions of subsection v(smf thax section..

(2) For the purposes of subparagraph (1 the taxpayers,"
average taxable income from fa(mmg in relation to the rele-
vant period shall be deemed tobe —

(@)

where the taxpayer or his wife carried on farming
operations before the commencement of the - relevant
period, such amount as the Secretary may determine as
representing the taxpayer’s annual average taxable in-
come (if any) from famiing in respect of the periods of
assessment—

(i) for which the taxpayer was assessable under this
Act or any previous income tax law (but excluding
in the case of a woman any period assessable
under section 67(5) of this Act or the correspond-
ing provisions of any previous income -tax law)
and which fall within the period of five years end-

_ing on the last day of the relevant period; and

(ii) during which such farming operations were car-
ried-on- or farming inconie was derived by the tax-
payer

‘Provided that in the. case.of the estate of a. deceased:

persem or of an insolvent. natérdl persan:any: farming
operations carried on by such person prior to his death
or insolvency, any incomé derivéd by him” from stich
operations and any deductlons allowable a; amst such
income under this Att or dny previous income tdx law
shall, so far as such estate is concerned, be deemed for

“the’ pﬁfposé% of this item to be FespectNely Opéfatloris

“iricdmé or deductions of such estate, and the ‘hnnual av-
| erapd taxablé income derived ‘by sich éstaté from farm-
- ing shall ‘bé détermined’ ‘accordingly but subjject t6 such

)

ad]ustlneﬁts aétheSecretary maym*a‘ke or’ 7
T aviar o
where the taxpayer is a natural persen and nelther he

nor his wife carried on farming operations (whether be-
fore or after their marriage) before the commencement
of the relevant period and —
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(i) the takpayer?s taxable income from farming for
the relevant period does not exceed three thou-
sand rand, the amount of such taxable income;or

(ii) the taxpayer’s taxable income from farming for
the relevant period exceeds three thousand rand
but not -four thousand- five hundred rand, the
amount of three thousand rand; or

(iii) the taxpayer’s taxable income from farming for
the relevant period exceeds four thousand five
hundred rand, an amount equal to two-thirds of
such taxable income. '

(3) Where the taxpayer’s assessment for a relevant period
has in terms of section 71(5) of this Act become final and con-
clusive, the Secretary shall not, merely by reason of the fact
that the amount determined under subparagraph (2)(a), as the
taxpayer’s annual average taxable income from farming in
relation to such period ‘is incorrect, be required to make a
further assessment upon the taxpayer for such period in terms
of section 69 of this Act or to authorize a refund under section
94 of this Act of any tax overpaid in respect of such period,
unless it appears that such annual average taxable income
from farming should be increased or reduced by at least six
hundred rand.

SCHEDULE 2

AMOUNTS TO BEDEDUCTED OR WITHHELD BY
EMPLOYERS AND PROVISIONAL PAYMENTS IN
RESPECT OF NORMALTAX

(Section 80of this Act)
Partl
Definitions
1. For tli_e purposes of this Schedule, unless the context
otherwise indicates —

““employee” means any person (other than a company) who
receives any remuneration or~¥3'WHom &any remuneration
accrues; ‘

“employees’ tax” means the tax required to be deducted or
withheld by an employer in terms of paragraph 2 from remu-
neration paid or payable to an employee;

“employees’ tax certificate” means a certificate required to
be issued by an employer in terms of paragraph 13;
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“employer” means any person (excluding any person not act-
ing as a principal, but including any person acting in a fidu-
ciary capacity or in his capacity as a trustee in an insolvent
estate, an executor or an administrator of a benefit fund, pen-
sion fund, provident fund, retirement annuity fund or any
other fund) who pays or is liable to pay to any person other
than a company any amount by way of remuneration, and any
person responsible for the payment of any amount by way of
remuneration to any person other than a company under the
provisions of any law or out of public funds (including the
funds of the Government .of the territory or-of a Representa-

tive Authority in the territory, or of the Government or any
- provincial council of the Republic of South Africa, or any ad-
- ministration or undertaking thereof) or out of funds voted by

the National Assembly or the Legislative Authority of a Rep-

resentative ' Authority, or by the Parliament or .a provincial

council of the said Republic;

“provisional tax” means any payment requlred to be made in

terms of paragraph 17;

‘“provisional taxpayer’” means —

(a) any person (other than a company or a person referred
to in paragraph 18) who derives by way of income any
amount which does not constitute remuneration in
terms of the definition of that expression in this para-

graph;

(b) unless the Secretary in the particular case otherwise
directs, any director of a company which is recognised
as a private company under section 38 of this Act, if
such director is ordinarily resident in the territory or
such company is managed or controlled or has a regis-
tered office in the territory;

{c) anypersonwimasnntnﬁedbythe’&ebretarythatheasa '

provisionaltazpayer; and

(d) anycompany;

“remuneration’ -means any amount of income ‘which is paid
or is payable :to any person by way .of any salary, leave pay,

-allowance, wage, overtime pay, bonus, gratuity, commission,

fee, emolument, pension, superannuation allowance, retiring

allowance or stipend, whether in cash or .otherwise and.

whether or notin respect of services rendered, including —

(é) any amount referred io in-paragraph (a), (b), (c), (d) or |

(e)ofibedcﬁuuepofgmssmmemswmnlofthis
Ammd . L e

() -any .amount required o be included in such person’s
_Bross income: underparagmph(g)ofﬂmtdeﬁmtmm '

s xbut mtmcludmg——

4f':



282 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981

)

(ii)

(iii)

(iv)

v)

(vi)

INCOME TAX ACT, 1981

any amount paid or payable to any person in re-
spect of services rendered or to be rendered by
him as a domestic or private servant or farm
labourer if such amount is calculated at a rate not
exceeding eight hundred and forty rand per
annum;

any amount paid or payable in respect of services
rendered or to be rendered by any person (other
than a person not ordinarily resident in the terri-
tory) in the course of any trade carried on by him
independently of the person by whom such
amount is paid or payable and of the person to

-whom such services have been or are to be ren-

dered: Provided that for the purposes of this para-
graph a person shall be deemed not to carry on a
trade inde pendently as aforesaid —

(aa) if he is subject to the control or supervision
of any other person as to the manner in
which his duties are performed or to be per-
formed or as to his hours of work; or

(bb) if the amounts paid or payable for his ser-
vices consist of or include earnings of any
description which are payable at regular
daily, weekly. monthly or other intervals;

any pension or allowance under the Social Pen-
sions Act, 1973 (Act 37 of 1973). or any grant or
contribution under the provisions of section 89 of
the Children’s Act. 1960 (Act 33 of 1960);

any amount paid or payable to any director re-
ferred to in paragraph (b) of the definition of
“‘provisional taxpayer” in respect of services ren-
dered or to be rendered by such director to a com-
pany referred to in that paragraph, unless the Sec-
retary in the particular case otherwise directs;

any amount paid or payable to any employee
wholly in reimbursement of expenditure actually
incurred by such employee in the course of his
employment including such payments made to
meet expenditure as are referred to in section 28
of this Act;

any amount paid or payable to any employee by
way of -allowance in respect of quarters or resi-
dence or the value of any benefit or advantage
granted in respect thereof as is referred to in sec-
tion 28 of this Act; ‘

-
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(vu) any amount of dlrectors fef,s pald or payable by a
, pubhc tompany to -any pcrson who is ordinarily
,reslqeng 11} ti'ng temton;x, 1f no. Othﬁl; :amounts con-
‘stltutmgk remuneratlon in Icrx}s of this definition
have been’ paid or become payable to such person
bysuc;h oompany, ) : ‘

(viii} any annulty undér an order of d1vorce or a judi-
cial order or written agreementof separatlon ;

representauveemplayer meax;s-— o

(a) in the case of any company, the public officer of that
company, or, .in the.event.of such.company being
placed in liquidation or -under judicial management,
the liquidator or judicial manager, as the case may be;

(b) in the case of any municipality; village management
board, the Peri-urban Development Board or like
awthority, -or any body corporate” or urincorporate
(other than a company or & partnetshipy any town

- clerk, setretary, manager; officer or other person re-
sponsible for - paying-remuneration on behalf of such

municipality, board, authority or body;

(c) inr the case of a person under legal diszbility, any guar-

- -dian, curator, admiristrator or-othét pérsott having the

‘méhagement of contiol bf the aﬂ&xrs df the person
\underf}egskdisabiﬁﬁy or :

(d) i the ca@e ofﬂny em;myer Who is i’ﬁﬁt {ﬁ‘diﬂzinly resi-

i+ ettt i de: topiitory, Jany agent -6 Sudi émp]byer having

authorityto pay remttneration; -«

byt nothing in thiy definition. shall. beconsteued as relieving
any persq, fxam.,apy-liability, ;espanmbu.hty OF. duty mposed
uponhllnfh}thszghedLne,,, e S

LN,
¢ |
:

)
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Part 11
I:mpkwee% Tax

.Emploverv 10 Dc'dm t Tax

2. (1) Every emplover (whether or not registered as an em-
plover under paragraph 15) who pays or becomes liable to pay
any amount by wayv of remuncration to any emplovee shall,
unless the Secretary has granted authority to the contrary. de-
duct or withhold from that amount by way of cmployees’ tax
an amount which shall be determined as provided in para-
graph 9. 10, 11 or 12, whichever is applicable. in respect of the
liability for normal tax of that employee, or. if such remuncera-
tion is paid or pavable to an employee who is a married
woman and such remuncration is under the provisions of sec-
tion 12(2) of this Act deemed to be income of her husband and
she is not separately assessed from her hushand in terms of
section 67(5) of this Act. in respect of such liability of her hus-
band. and shall pay the amount so deducted or withheld to the
Sccretary within seven days after the end of the month during
which the amount was deducted or withheld. or in the case of
a person who ceases to be an emplover before the end of such
month. within seven dayvs after the day on which he-ceased to
be an emplover, or in cither case within such further period as
the Secretary may approve.

(2) Any employer may. at the written request of any em-
plovee. deduct or withhold from any amount of remuneration
an amount by wav of emplovees’™ tax greater than that re-
qirctt to be deducted or withheld ‘in terms of subparagraph
(l). and shalk remit such amount to the Scttetary. and the pro-
visionis of this Schedule retating to employees™ tax shall muta-
tis mutdndis apply in respect of such amount.

(3) For the purposes of this paragraph “month™ mcans any
of the twelve pertions into which any.calendar yearis divided.

(4) Any amount required to be deducted or withheld from
any amount of rémuneration iinder this Schedule by way of
emplnyeu tax shall be tdl(.llldltd on -the balance of such
amounf of remunerition remaining after deducting any cur-
rent contribution by the employee concerned to any pension
fund or retirement annunty fund (cxcluding so much of such
contribution to a pension fund not established by law or.for
the benefit of employees of any local authority as is made at a
rate exceeding two thousand rand per annum and so much of
such contribution to a retirement annuity fund as. taken to-

_gether. with any current. contribution to any pension fund
deducted as aforesaid, is made at a rate exceeding three thou-
sand rand per annum) which is calculated with reference to
such amount of remuneration or to a portion of that amount
or to the period in respect of which the amount of remunera-
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tion is pald or payable and which the employer is vis-@-vis the
employee concerned, entitled or required to deduct or with-
hold from such amount of remuneration.

3. (1) The liability of any employer to deduct or withhold
any amount of employees’ tax in terms of paragraph 2 shall
not be reduced or extinguished by reason of the fact that the
employer has a right or is otherwise than in terms of any law
under an obligation to deduct or withhold any other amount
from the employees’ remuneration, and such right or obliga-
tion shall notwithstanding anything to the contrary in any
other law contained, for all purposes be deemed to have refer-
ence only to the amount of the remuneration remaining after
the amount of employees’ tax referred to in that paragraph
has been deducted or withheld.

(2) The provisions of paragraph 2 shall apply in respect of all
amounts payable by way of remuneration, notwithstanding
the provisions of any law which provide that any such amount
shall not be reduced or shall not be subject to attachment.

4. Any amount required to be deducted or withheld in
terms of paragraph 2 shall be a debt due to the Government of

-the territory and the employer concerned shall, save as other-

wise provided, be absolutely liable for the due payment
thereof to the Secretary.

5. (1) Subject to the provisions. of subparagraph (6) any em-
ployer who fails to deduct or withhold the full amount of em-
ployees’ tax as provided in paragraph 2 shall be personally
liable for the payment to the Secretary of the amount which he
fails to deduct or withhold, and shall, subject to the provisions
of subparagraph (2), pay that amount to the Secretary not
later than the date on which payment should have been made
if the employees’ tax had in fact been deducted or withheld in
terms of paragraph 2.

(2) Where the employer has failed to deduct or withhold
employees’ tax in terms of paragraph 2 and the Secretary is
satisfied that the failure was ot due to an intent to postpone
payment of the tax or to evade the employer’s obligations un-
der this Schedule, the Secretary may, if he is satisfied that
there is a reasonable prospect of ultimately recovering the tax
from the employee, absolve the employer from his liability
under subparagraph (1) of this paragraph.

(3) An employer who has not been absolved from liability as
provided in subparagraph (2) shall have a right of recovery
against the employee in respect of the amount paid by the em-
ployer in terms of subparagraph (1) in respect of that em-
ployee, and such amount may in addition to any other right of
recovery be deducted from future remuneration which may
become payable by the employer to that employee, in such
manner as the Secretary may determine.

(4) Until such time as an employee pays to his employer any
amount which is due to the employer in terms of subparagraph
(3), such employee shall not be entitled to receive from the
employer an employees’ tax certificate in respect of that
amount. v

i,
{



290 Official Gazette Extraordinary 31 December 1981 No. 4580

Act No. 24, 1981 INCOME TAX ACT, 1981

(5) Any amount which an emplover is required to pay in
terms of subparagraph (1) and which he is entitled to recover
from the emplovee in terms of subparagraph (3) shall. insofar
as the emplover only is concerned. be deemed to be a penalty
due and payable by that employer.

(6) The provisions of subparagraph (1) shall not apply in
respect of any amount or any portion of any amount of em-
plovees™ tax which an emplover has failed to deduct or with-
hold and in respect of which the provisions of paragraph 29(4)
apply.

0.7 (1) If an emplover fails to pay any amount of emplovees’
tax for which he is liable within the period allowed for pay-
ment thereof in terms of paragraph 2 he shall. in addition to
any other penalty or charge for which he mayv be liable under
this Act. pay a penalty equal to ten per cent of such amount.

(2) The Secretary may, if he is satisfied that the emplover’s
tailure to pay the amount of ecmployees™ tax was not due to an
intent to postpone pavment of such tax or otherwise evade his
obligations under this Act and was not desizned to enable the
cmployee concerned to evade such emplovee’s obligations un-
der this Act. remit the whole or any part of the penalty
imposed under subparagraph (1).

(3) The penalty imposed under subparagraph (1) shall be
paid to the Seceretary when payment is made of the amount of
cemployees’ tax to which it refers or within such further period
as the Secretary may approve.

P

7. Any agreement between an employer and an emplovee
whereby the employer undertakes not to deduct or withhold
employees” tax shall be void. ’

8. An employee shall not be entitled to recover from an
emplover any amount deducted or withheld by the emplover
from the employee’s remuneration in terms of paragraph 2.

9. (1) The Secretary may from time to time, having regard
to the rates of normal tax prescribed in section 6 of this Act, or
as foreshadowed by the Chairman of the Council of Ministers
in his budget statement, to the rebates applicable in terms of
section 7(2) and (3) of this Act and to any other factors having
a bearing upon the probable liability of taxpayers for normal
tax, prescribe deduction tables applicable to such classes of
employees as he may ':]ctCrminc;;,\;gld the manner in which
such tables shall be applied. and the amount of employees® tax
to be deducted from any amount of remuneration shall sub-
ject to the provisions of subparagraph (3) of this paragraph
and paragraphs 10, 11 and 12, be determined in accordance
with such tables or where subparagraph (3) is applicable. in
accordance with that subparagraph.
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" (2) Any-tables prescribed by the Secretary in accordance
with sabparagraph (1) shall come into force on such date as
may be notified by the Secretary in the Official Gazetté, and
stiall remain in force until w1thdrawn by the Secretary

(3) The amount to be deducted or w1thheld in respect of em-
plyees’ tax from aty luthp sum to which paragraph (d) of the
definition of “gress ificoiné” in section 1 of this Act applies,
shdll ‘be astertained by the employet from the Secretary
before paying out such lump sum, and the Secretary’s deter-
mination of the amount to be so deducted or withheld shall be
final.

19, (1) If the Secretary is satisfied that the circumstances
watrant a variation of the basis provided in paragraph 9 for
the ‘determination of amounts of employees’ tax to be de-
ducted or withheld from remuneration of employees in the
case of any employer he may agree with such employer as to
the basis of determination of the said amounts to be applied
by that employer, and the amounts to be deducted or withheld
by that employer in terms of paragraph 2 shall, subject to the
provisions of paragraphs 11 and 12, be determined accor-
dingly.

(2) Any agreement made in terms of subparagraph (1) shail
remain in force indefinitely, but the Secretary or the employer
concerned may give notice of termination thereof and upon
t{u{ expiration of a pcnod of three months from the date of
such notice such  agreement shall terminate. . :

. L. Inorder to alleviate hardship to an cmp!.py;:e due-to-ill-

r%;ezgg% other circumstances or. to.correct any errog in.regard to
calculation of gmpldyees tax, whether. ; argg;yg.fmyn the

fumishmg to an employer by memployee of a false or incor-
T feet of i 5 sl ,"'&em;wwheg%he

_‘ M@mﬁmﬁmﬁp&mm”w@m

n S’hbmzt t0~ the pravwmns qtsubpa:agraph (2) evcry
-employee sixall }furmh his employer with a return. of personal
particulars.in such. form .as the Secretary may prescribe, and
shall furnish a fresh return within seven days of the date on

“which any change in the particulars previously furnished
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occurs: Provided that untll a new return is received or a direc-
tive is received from the Secretary in terms of paragraph 11,

the employer shall regard the latést return submitted to him by
the employee concerned as correct, and shall continue to
determine the amounts to be deducted or withheld by- way of
employees’ tax in accordance with the particulars disclosed
therein. : :

) If for any reason an employee does not wish to furnish
the return referred to in subparagraph (1) he may instead
apply to the Secretary in such form as the Secretary may pre-
scribe for the issue of a directive to his employer and in such
case the Secretary may issue a directive to the employer as
provided in paragraph 11.

(3) If an employer has not at any time received any return of
personal particulars whatsoever from an employee as
required by subparagraph (1), or has not in respect of that em-
ployee received a directive from the Secretary as provided in
paragraph 11, he shall, until such return or directive is
received, deduct or withhold employees’ tax under the provi-
sions of paragraph 9 or 10, whichever may be applicable, at
the rate applicable to a person who is not a married person
and who is not entitled to have any child or stepchild taken
into account in the determination of the amount of em-
ployees’ tax to be deducted or withheld.

(4) If the latest return of personal particulars furnished by
any employee to his employer in terms of subparagraph (1)
discloses that the employee is a divorced person or is a person
who has been separated under a. judicial order or written

_agreement the employer shall until he has-in respect. of ‘that

employee-. received-a directive from the: Secretary issued: un-
der paragraph 11 deduct or withhold employees’ tax:under the
provisions of.paragraph 9 -or 10, whithever-may be-applicable,
at the rate applicable ta a person who.is ngt'a married:person
and with-due-regard: to the number of children orstepchitdren
ofithe employee ‘disclased by the, said return:who:will net-have
attained -the. age:of ieighteen  years on-the last.day-of the em-
ployee’s year. ofrassessment durmg whlch the: employees tax is
dedfucted or wnthheld S ‘

~

Furnishing and obtaining of employees’ tax certificates

13. (1) Subject to the provisions of paragfaphs 5 and 29,

_ every employer who during the petiod of twelve months end-

ing the last day of February, 1982;¥#ny sticeseding period of
twelve months, deducts or withholds any amount by way of

employees’ fax as rcqulred by paragraph 2 shall within’ the-

time allowed by subparagraph (2) of this paragraph deliver to
edch employee or former employee to -whom remuneration
has-during the.period in. question been paid or become due by
such employer, -an employees’ tax certificate in such form as

the Secretary may prescribe or approve. which shall show the

po
S,
—

- s
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total remuneration of such employee or former employee and
the sum of the amounts of employees’ tax deducteéd or with-
held by such employer from such remuneration during the
said period, excluding any amount of remuneration or em-
ployees’ tax included in any other employees’ tax certificate
issucd by such employer unless such other certificate has been
surr. ndered to such employer by the employee or former em-

- ployee and has been cancelled by such employer and dealt

with by him as provided in subparagraph (10).

_ (2) The employees’ tax certificate referred to in subpara-
graph (1) shall de dehvel:ed — :

(a) if the employer ‘who is required to »delivct the certifi-
cate has not ceased to be an employer in relation to the
employee concerned, within fourteen -days after ‘the
end of the period to which the certificate relates;

(b) if the said employer has ceased to be an employer in re-
lation to the employee concerned but has continued to
be an employer in relation to other employees, within
fourteen days of the date on which he has so ceased; or

(c) if the said employer has ceased to be an employer,
within seven days of the date on which he has so
ceased,

or in any particular case within such further period as the Sec-
retary may approve.

{3) For the purposes of subparagraph (2) an employer shall,
if the Secretary having regard to the circumstances of the case
so directs be deemed not to have ceased to be an employer:in
relation to any -of his casual empl@ysecs o is likely from time
to time tobe re-vemplayedbysach

{4’) Notwithstanding the provisions -of subparagsaphs {1)
and {2) .any: employer who has deducted or mﬂahﬂd em-
playees’ tax from the remuneration of any -employe shaﬂas

and when required by the Sem‘etary deliver to such employ
an employees’ tax certificate in such form as ithe- Ser.retary
may prescribe or appreve, which shall show the total remuner-
ation -of such eayee -or former -employee and the sum -of
the amounts of : ‘employees’ tax deducted ‘or withiheld by such
employer from such semuneration dunng any«petmd specified
by ﬂac Secretarywmdmng any am of mﬂmatam o1

()
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(5) It shall be the duty of any employee or former employee
who has not received an employees’ tax certificate within the
time allowed by subparagraph (2) forthwith to apply to the
employer for such certificate.

(6) Every taxpayer shall when rendering a return of income
under the provisions of section 56 of this Act, attach to such
return all employees’ tax certificates in his possession which
disclose information in respect of the year of assessment to
which the return relates.

(7) It shall be sufficient compliance with the provisions of
subparagraph (1) or (4) in regard to the delivery of any em-
ployees’ tax certificate to any employee or former employee if
such certificate is delivered to the employee’s authorised
agent or the representative taxpayer in respect of the remu-
neration shown in such certificate or. where delivery cannot
conveniently be effected by personal delivery, if such certifi-
cate is sent to the employee or former employee or such agent
or representative taxpayer by registered post.

(8) An employer may at the request of the employee or for-
mer employee issue a duplicate employees™ tax certificate but
any such duplicate shall be clearly marked as such and shail
disclose full details of the original certificate.

(9) Unless authorized thereto by the Secretary no duplicate
employees’ tax certificate may be issued by an employer
otherwise than as provided-in subparagraph (8).

(10) Any cancelled or spoiled employees’ tax certificate
shall not be destroyed by the employer concerned but shall be
retained by him until the Secretary requires it to be surren-
dered to him. -

(11) The Secretary shall control the issue to employers of
stocks of unused employees’ tax certificates and may prescribe
conditions in regard to the manner in which such unused certi-
ficates may be used or as to the surrender of unused stocks of
such certificates and every employer shall account to the Sec-

retary for used, unused, cancelled or spoiled certificates as -

and when required by the Secretary.

(12) In the case of any employer who has a mechanised ac-
counting system the Secretary may subject to such. conditions
as he may impose approve the use by such employer of em-
ployees’ tax certificates in a form other than the form pre-
scribed for general use and if any such employer fails to com-
ply with the “Conditions imposed by the Secretary, the
Secretary may withdraw his consent for the use of such certifi-
cates and the employer shall forthwith or from any date speci-
fied by the Secretary cease to use such certificates and shall
within such period as the Secretary may prescribe surrender to
the Secretary all unused stecks of such certificates.

()

L
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(13) Every person who: ceases to be an-employer shall, un-

léss the:Secretary otherwise: ditects, within fourteen days'ef

his ‘ceasing to'be an employer sutrender to the Secretary all
unused employees’ tax certificates in hiis possession.

(14 I any person. fiils to surrender-any unised employees’

tak certificates as required by subpatagtiph: (12) or (13, any
officer. or:employes engagedzmréawymg out the provisions of

this Act who has in relation: vo8ich pérson been: authofized

thereto by the Secretary in writing or by telegram may without
previous notice, at any time durmg the day enter any premlses
whatsoever anid on such prermges search for and. seize such
certificates and i in carrying out such search, open or cause to
be opened or removed and opened any artlcle in which he sus-
pects any such certificates to be contained.

(15) For the purposes of this Schedule any employees’ tax
certificate- on which appears the name or any trade name of
any employer shall until the contrary s proved be deemed to
have been issued by such employer if such certificate" is in a
form prescribed by the Secretary for general use and was sup-
plied by the Secretary to such employer for use by him or is in
a form approved by the Secretary under. subparagraph (12) for
use by such employer.

Employers to keep records and fyrmsh returns

140 (;yﬁvuy employer shsnm ospect of each employee
mamtmn a rewﬂt”shming E&m uf remuneration pdd
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within fourteen days after. the end. of the period in question,
or within such longer time as the Secretary.mady approve; ren-
der to the Secretary a return in such form as the Secretary may
presmbe showing the nariiés dnid dddresses of all the persons
ho!dhiting siich petiod were- employees in relﬁtioﬁ to _stich
employer and the-totat remunerat%n pa1d to ‘ot acdrued to
each ‘émployee in respect of such period and the total 4mount
of employeés’ tax deducted or withheld from the remunera-
tion of each such employee during such period.

Registration of employefs

'15. (1) Every person who is an employer shall apply to the
Secretary in such form as the Secretary may prescribe for
registration as an employer within fourteen days after becom-
ing an employer, or within such further period as the Secre-
tary may approve.

(2) Every person who has applied for registration under
subparagraph (1) shall within fourteen days after changing his
address or ceasing to be an employer, notify the Secretary in
writing of his new address or of the fact of his having ceased to
be an employer as the case may be.

(3) The Secretary may at such times as he may decide issue
public notices drawmg attention to the provisions of this para-
graph.

Ltablltty of repieseﬁtative e(}i})'loyers and others

16 (1) Every re;meseutauve empleyer skall as regards the
rémuneration<which he pays or'is liable to pay-to-tny ém-
ployeein his:represeritative capacity; be subject:in-all Fespeets
to the same duties, responsibilities and liabilities irider “this
Schedule as if that remuneratlon were remuneratlon paid or
liabfe fo bé‘palﬂi)y hlm in fns pers nal capacngy

N R

LA G BF SIS ST S ST T S HE S LR st

(2) Any employees tax or interest on employees tax.or .any
penalty 1mposed under this Part shall be recoverable from ‘the
peraon yvho in terms of the definition o en%glgy_er in para-
graph 1 A employer}by; v1§rf’ue of his éav;;gg janl;l, beéome

lléble to pay remuneratio ipacity ¢

capacity as a triistéé in dn msolvent esfate an executor or an

admmlstrator of a beneflt fund pensxon» fuéld p;ovndent fund
or i und. or

lofig“ g ( ) ;fl‘ie perSOrf bodyz trust estate" or fund

1mstered‘ by him’ wﬁtéh mayr be 1 in his, po

ployer as if] he were a representatlve thkpéyel:

()
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(3) The executor of the estate of any deceased employer or
the trustee of the insolvent estate of any employer shall fulfil
such obligations of the deceased or insolvent employer under
paragraphs 13 and 14 as arise in consequence of that employer
ceasing to be an employer because of his death or insolvency,
or as have not been fulfilled by such employer before his
death or insolvency.

Part I11

Provisional Tax
Payment of provisional tax

17. (1) Every provisional taxpayer shall in the manner pro-
vided in this Part make payments (called provisional tax) to
the Secretary in respect of his liability for normal tax in
respect of every year of assessment to which this Act relates.

(2) Where for the purposes of determining any amount of
provisional tax required to. be paid by any provisional tax-
payer in respect of any year of assessment the liability of such
taxpayer for normal tax is required to be estimated in respect
of such year, such liability shall be deemed to be the amount
of normal tax which, calculated at the relevant rate referred to
in subparagraph (3), would be payable by the provisional tax-
payer in respect of the amount of taxable income estimated by
such taxpayer in terms of paragraph 19(1) during the period
prescribed by this Schedule for the payment of the said
amount of provisional tax, or any extension of such period
granted in terms of paragraph:26(2), or if the amount so esti-
mated has been increased by the Secretary in terms of para-
graph 19(3), the amount of normal tax which, calculated at the
said rate, would be payable by the provisional taxpayer in re-
spect of the amount of taxable income as so increased, or if
the Secretary has estimated the provisional taxpayer’s taxable
income in terms of paragraph 19 (2), the amount of normal tax
which, calculated at the said rate, would be payable by the
provisional taxpayer in respect of the amount of taxable
income so estimated.

(3) For the purposes of any calculation of normal tax under
subparagraph (2) the rate at which-such tax is to be calculated
shall be the relevant rate prescribed in section 6 of this Act in
respect of the year of assessment in respect of which such pro-
visional tax is required. to be paid under this Schedule, or the
relevant rate in respect of that year foreshadowed by the
Chairman of the Council of Ministers in his budget statement:

(4) The Secretary may from time to time, having regard to
the rates of normal tax prescribed in section 6 of this Act or
foreshadowed by the Chairman of the Council of Ministers in
his budget statement, to the sgbates applicable in terms of
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(5) Any tables prescribed by the Secretary in accordance
with subparagraph (4)' shalt@ome:into force on such date as
may be notified by the Secretary in the Oﬁiaql Gazette, and
shall remain in force until withdrawn by the Secretary
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. i-taxpayer’s taxable:intome:as assgssed by ths Smretmay
« forthe: latcstprecedtngfyear)bf asseSsment E o
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uses or applies any amount deducted or withheld by
him by way of employees’ tax for purposes other-than
the payment oﬁ such amount to the Secretary or -

(R

‘makes or ‘issues ot causes or alflows to be madé or -

issued or knewingly possessés or uses or causes to'be
used any employees’ tax certificate which is false; or -

without: just cause shown by him fails to cdmply' ‘with
any directive issued to h1m by the Secretary in terms of
paragraph 11; or .

furnishes to his employer or the Secretary a false or
misleading return of personal particulars or gives any
false information or misleads his employer in relation

" to any matter affectrng the amount of employees’ tax to

be deducted in his case; or

fails or. neglects to deliver to any employee or former
employee any employees’ tax. certrfrcate as requrred by
paragraph 13; or :

fails to comply-with any- condition prescribed by the
Secretary in terms of subparagraph (11) of paragraph
13 in regard to the manner in which employees’ tax cer-
tificates may be used or as to the surrender of unused
stocks of such certificates, or to account for .used,
untsed or spoiled employees’ tax -certificates when
requrred by the Sécretziry under that paragraph or on
céasing to_bé an’ employer fails to surrender unused
efployees’ tax cettrl’ié’atés ini His’ pbsseséion as§ requrred

by subparagrapli (13) of that paragraph or -

-

fails to comply{wrth any condrtron prescribed- by the
Secretary by which he is. bound in. terms of subpara-

-« graph (12) ofparagraph 13;0r.

@®

fails or neglects to mamtam any record as reqmred by
paragraph 14:er to retain such record or a dUplicate

 otiginal ot & true copy thereof at an address in the ten;’

)

tory for a period of five years fr6in the date of:the last
entry therein or to furnish to the Secretary any decldra-
tion as required by that paragraph or

fails or neglects to apply to the Secretary for regrstra-

tion as an employer as required by subparagraph (1) of
‘paragraph 15, or: having so applied fails or neglects to

notify the Secretary of any change of his address or the
fact of his having ceased to be an employer as required
by subparagraph (3) of that paragraph; or

)
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(k) alters any employees” tax certificate made or issued by
any other.person’er falsély preténds to be the employee
naied i afly employees’ tax certificate or for his own
advantage or benefit obtains credit with respeet to or
payment of the whole or any part of any amount of em-
.. ployees’. tax,.dedusted .or withheld from remuneration

received by.another person;or - . V

(D) not being an employer and without being duly author-
ized by any pérson who is an emplo‘yer issues or-causes
to be issued any document purporting to be an em-
ployees’ tax certificate; or

(m) fails to submit to the Secretary any estimate of his tax-
able income as required under paragraph 19,

shall be guilty of an offence and liable on conviction to a fine
not exceeding- five hundred rand or to imprisonment for a
period not exceeding six months or to both such fine and such
imprisonment.

(2) For the purposes of item (b) of subparagraph (1) an
amount which has been deducted or withheld by any' person
from remuneration shall until the contrary is proved be
deemed to have been used or applied by such person for pur-
poses other than the payment of such amount to the Secretary
if such amount is not paid to the Secretary within the period
allowed for payment under paragraph 2.

Recovery of Employees’ Tax, Provisional Tax, Penalty,
Additional Tax and Interest

32. Any amount of employees’ tax, provisional tax, penalty
or additional tax payable in terms of this Schedule, and any
amount of interest payable in terms of section 80 of this Act
shall when it becomes due or is payable be a debt due to the
Government of the temtory and:may be recovered by the Sec-
retary in the manner prescnbed in section 83 for the recovery
of tax and mterest due or payaiale under this Act.

Extension of Scope of Certain Provisions of A;;t for Purposes
of this Schedule

33. Forthe purposes of this Schedule —

(a) any referenice i subsection- (1) ‘or.(2) ﬁf sectfon 64 of
this Act to the income of any persoi:shall b& deemed to
" include a reference to any remuneration paid or pay-
-able- by any employer and. to any.employees’ tax
required to be deducted jor. withheld and pald by any

- employer; *

(b) any's ‘referefi¢e in subéecﬁoﬂ (4) of section 87 of this Act
to any tax payable iif respéct of any assessment shall be
deemed to include a refétence to any provisional tax
payable in tertis of this Schedule and any téferénce in
subsection (5) of that section to any tax payable in re-
spect of any assessment made. upon any. public officer in
his capacity as such.shall be: deemed to include a refer-

enge to any ptovmonal tax payable by any public

officer in his capaclty assuch;

(c) any refefence in sectlons 88 to 92, inclusive; of this Act,

to tax shall be deemed to include a reference to provi-
sional tax. :

Q)
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. SCHEDULE 3
) LAWS REPEALED _
Number and : , Exteru of
year of Law _Shert Tule o ; - - Repeal-
Act 58 of 1962 “Inconie Tax Act 1962 . “THe whole
Act 90 of 1962 Tricome Tax Amendmetit Act, 1962 ' "The whole
Act60f 1963 Income Tax Amendment Aktt, 1963 Thé whole
Act 72 0f 1963 Incomq Tax Act, 1963 The, whole
Act 90 of 1964 Iﬁcome ‘i’ax Act, 1964 The > whole
Act 88 of 1965 IncomeTax Act, 1965 The whole
Act 55 of 1966 Inicome Tax Act, 1966 The whole
Act 95 of 1967 Income Tax Act, 1967 ' Thé whole
Act 76 of 1968 Income Tax Act, 1968 The whole
Act 89 of 1969 Income Tax Act, 1969 The whole
Act520f1970 Income Tax Act, 1970 The whole
Act880f1971 Income Tax Act, 1971 The whole
Act900f 1972 Income Tax Act, 1972 The whole
Act650f1973 Income Tax Act, 1973 The whole
Act850f1974 Income Tax Act, 1974 The whole
Ordinance 50f 1974 Income Tax Ordinance, 1974 The whole
Act69 of 1975 Income Tax Act, 1975 The whole
Ordinance 60f1975 Income Tax Amendment Ordinance, 1975 The whole
Act 103 0f 1976 Income Tax Act, 1976 The whole
Ordinance 30f 1976 Income Tax Amendment Ordinance, 1976 The whole
Act113 0of 1977 Income Tax Act, 1977 ~ Thewhole
Act 114 0f 1977 Revenue Laws Amendment Act, 1977 Section 8
Ordinance2 0f 1977 Income Tax Amendment Ordinance, 1977 The whole
Act 101 of 1978 Irticome Tax Act, 1978 The whole
Proclamation Rates of Normal Tax (Companies) The whole
AG. 44011978 - . Proclamation, 1978
Proclamation Income Tax (Eastern The whole

AG.580f1978

Proclamation

AG.670f1978

Proclamation

AG. 72011978
Ordinance 6 of 1979

Act110f1979

Ordinance 3 of 1980
Ordinance 8 of 1980

Act 16 of 1980

Act10f1981
Proclamation

AG.10f1981

Proclamation

AG.20f1981

Proclamation

. AG.30f1981

Caprivi Zipfel)
Proclamation, 1978
Income Tax Act Amendment Proclamation, 1978 The whole

Incume Tax»Amendment o : "The wﬁole
Proclamation, 1978 - coeh .
Income.Tax Ameaglment Ordmance 1979 T he whole
Rates of Normal Tax The whole
(Companies) Act, 1979 e
Income Tax Améndment Ordinance, 1980 The whole
Secand Ingeme Tax Amendment o Thewhole
. Ordinanes, 1980 ‘ e
3 Ratesquormal T,ax v Thewhole
;(Companigs) Act; 1980 e
Incomé,liax Amendment Act, 1981 . Thewhole
Income Tax Ordinance o - The whole
(Whites) Amendment
Prottamation; 1981 - "+ :
Income Tax @rdinanee - '+ - The whole
- (Coloureds): Am&dment :
- Proclamation; 1981 : s
Incotne Tax Ordinance - - - ~ The whole

-(Namas) Ame’ndm‘ent ‘
" Proclamation, 1981





