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DEPARTEMENT VAN OWERHEIDSAKE

No. 210 1988

AFKONDIGING VAN WET VAN
NASIONALE VERGADERING

Die volgende Wet, wat ingevolge die Pro-
klamasie op die Instelling van Wetgewende en
Uitvoerende Gesag vir Suidwes-Afrika, 1985
(Proklamasie R.101 van 1985), deur die Nasionale
Vergadering aangeneem en deur die Adminis-
trateur-generaal onderteken is, word hierby
afgekondig ingevolge artikel 18 van daardie Pro-
klamasie: —

No. 26 van 1988: Wet op Beslote Korporasies,
1988.

DEPARTMENT OF
GOVERNMENTAL AFFAIRS

No. 210 1988

PROMULGATION OF ACT OF
NATIONAL ASSEMBLY

The following Act, which has been adopted by
the National Assembly and signed by the Admi-
nistrator-General in terms of the South West
Africa Legislative and Executive Authority
Establishment Proclamation, 1985 (Proclamation
R.101 of 1985), is hereby published in terms of
section 18 of that Proclamation: —

No. 26 of 1988: Close Corporations Act, 1988.
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ACT

To provide for the formation, registration, incorporation,
management, control and liquidation of close corpora-
tions; and for matters connected therewith.

(Afrikaans text signed by the Administrator-General on
27 December 1988)

BE IT ENACTED by the National Assembly, as fol-
lows:-

1. In this Act, unless the context otherwise indicates -  pefinitions.

(i) “accounting records” in relation to a corporation,
includes accounts, deeds, writings and such other
documents as may be prescribed; (xxi)

(i) “association agreement” in relation to any corpo-
ration or the members thereof, means and associa-
tion agreement which has been entered into in
terms of section 44 by the members of the corpo-
ration, including any such agreement which has
been altered or added to as contemplated in sub-
section (3) of section 49, or an agreement which
has replaced it as contemplated in that subsection;
(xxii)

(ili) “Cabinet” means the Cabinet constituted under
section 23 of the South West Africa Legislative
and Executive Authority Establishment Proclama-
tion, 1985 (Proclamation R.101 of 1985); (x)
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(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

CLOSE CORPORATIONS ACT, 1988

“Companies Act ” means the Companies Act,
1973 (Act 61 of 1973); (xv)

“company” means a company as defined in sec-
tion 1(1) of the Companies Act; (xiv)

“corporation” means a close corporation referred
to in section 2(1) which has been registered under
Part III of this Act; (xi)

“Court” in relation to -

(a) any corporation and any matter referred to in
section 7, means any court having jurisdiction
in terms of that section;

(b) any matter referred to in section 50, 65 or
73(1), means any court having jurisdiction in
respect thereof; and

(¢) any offence under this Act, means any court
having jurisdiction in respect of that offence;
(viii)

“deregistration” in relation to a corporation,
means the cancellation of the registration of the
corporation’s founding statement; and “deregi-
ster” has a corresponding meaning; (iii)

“director” in relation to a company, means a
director as defined in section 1(1) of the Compa-
nies Act; (iv)

“foreign country” means the Republic of South
Africa, or any other state, country, colony or terri-
tory other than the territory of South West Africa;
(xxv)

“foreign government” means the Government of
the Republic of South Africa or the government of
any other state, country, colony or territory other
than the territory of South West Africa; (ii)

“founding statement” in relation to a corporation,
means the founding statement of the corporation
referred to in section 12 which has been registered

Act No. 26, 1988
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(xiii)

(xiv)

(xv)

(xvi)

(xvii)

(xviii)

(xix)
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in terms of section 13, and also any amended
founding statement in respect of that corporation
registered in terms of section 15(1) or (2); (xxiii)

“holding company” in relation to a company,
means a holding company as defined in section
1(1) of the Companies Act; (ix)

“Master” means the Master of the Supreme
Court; (xvi)

“member” in relation to a corporation, means a
person qualified for membership of a corporation
in terms of section 29 and designated as a member
in a founding statement of the corporation,
including, subject to the provisions of this Act, a
trustee, administrator, executor or curator, or
other legal representative, referred to in paragraph
(c) of subsection (2) of section 29, in respect of
any such person who is insolvent, deceased, men-
tally disordered or otherwise incapable or
incompetent to manage his affairs, but excluding
any such person who has in terms of this Act
ceased to be a member; (xiii)

“member’s interest” or “interest” in relation to a
member of a corporation, means the interest of
the member in the corporation expressed in accor-
dance with section 12(e) as a percentage in the
founding statement of the corporation; (xii)

“officer” in relation to -
(a) a corporation, means any manager or secre-
tary thereof, whether or not such manager or

secretary is also a member of the corporation;

(b) a company, means an officer as defined in sec-
tion 1(1) of the Companies Act; (i)

“prescribe” means prescribe by regulation; and
“prescribed” has a corresponding meaning; (xxiv)

“Registrar” means the Registrar of Close Corpo-
rations referred to in section 4; (xix)

Act No. 26, 1988
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(xx) “registration” in relation to -

(xxi)

(xxii)

(xxiii)

(xxiv)

(@)

(b)

(©)

(d)

any corporation, means the registration of the
founding statement of the corporation
referred to in section 12;

the founding statement or any amended
founding statement of a corporation, means
the registration thereof in terms of section 13
or section 15(1) or (2), as the case may be;

any matter in connection with a corporation,
or any member thereof, particulars of which
are specified in terms of this Act in a founding
statement of the corporation, means the
specifying of particulars thereof in any such
statement; and

any other matter in connection with which any
duty or power in relation to the registration
thereof is in terms of this Act imposed on or
granted to the Registrar, means the registra-
tion thereof by him in accordance with any
applicable provision of this Act; and
“registered” has a corresponding meaning;
(xvii)

“Registration Office” means the Close Corpora-
tions Registration Office referred to in section 3;
(xviii)

“regulation” means any regulation made under
this Act; (xx)

“subsidiary” in relation to a company, means a
subsidiary as defined in section 1(1) of the Com-
panies Act; (v)

“territory” means the territory of South West
Africa; (vi)

(xxv) “this Act” includes the regulations. (vii)

Act No. 26, 1988
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PART |

FORMATION AND JURISTIC PERSONALITY OF
CLOSE CORPORATIONS

2. (1) Any one or more persons, not exceeding ten,
who qualify for membership of a close corporation in
terms of this Act, may form a close corporation and
secure its incorporation by complying with the require-
ments of this Act in respect of the registration of its
founding statement referred to in section 12.

(2) A corporation formed in accordance with the pro-
visions of this Act is on registration in terms of those pro-
visions a juristic person and continues, subject to the pro-
visions of this Act, to exist as a juristic person notwith-
standing changes in its membership until it is in terms of
this Act deregistered or dissolved.

(3) Subject to the provisions of this Act, the members
of a corporation shall not merely by reason of their mem-
bership be liable for the liabilities or obligations of the
corporation.

(4) A corporation shall have the capacity and powers
of a natural person of full capacity in so far as a juristic
person is capable of having such capacity or of exercising
such powers.

PART 11
ADMINISTRATION OF ACT

3. (1) For the registration of corporations under this
Act there shall be an office in Windhoek called the Close
Corporations Registration Office.

(2) Registers of names and registration numbers and
such other matters concerning corporations as may be
prescribed, shall be kept in the Registration Office.

4. (1) The Cabinet shall, subject to the laws governing
the Government Service, appoint a Registrar of Close
Corporations, who shall -

(a) exercise the powers and perform the duties assigned
to the Registrar by this Act; and

Act No. 26, 1988

Formation and juristic
personality of close cor-
porauons.

Registration Office and
register.

Registrar.
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(b) subject to the directions of the Cabinet, be respon-
sible for the administration of the Registration
Office.

(2) The Cabinet may likewise appoint a Deputy Regis-
trar and an Assistant Registrar, who shall, subject to the
control of the Registrar, exercise any power or perform
any duty conferred or imposed in terms of this Act on the
Registrar, and whenever the Registrar is for any reason
unable to perform his functions the Deputy Registrar
shall Act in his stead.

(3) The Registrar may delegate any of the powers and
entrust any of the duties assigned to him by this Act to
any officer or employee in the Government Service.

5. (1) Any person may, on payment of the prescribed ldnspcc(ion E_deuupies of
» . . ® [ . ocuments in Registra-
fee (including an additional fee if any document 1s not ion office.

collected personally at the Registration Office) -

(a) inspect any document kept under this Act by the
Registrar in respect of any corporation; or

(b) obtain a certificate from the Registrar as to the con-
tents or part of the contents of any such document
open to inspection; or

(c) obtain a copy of or extract from any such docu-
ment.

(2) If the Registrar is satisfied -
(a) that any such inspection, certificate, copy or extract

is required on behalf of a foreign government; and

(b) that no fee is payable in the foreign country con-
cerned in respect of a corresponding inspection,
certificate, copy or extract required on behalf of the
Government of the terrritory,

no fee referred to in subsection (1) shall be payable.
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(3) If the Registrar is satisfied that any such inspection,
certificate, copy or extract is required for purposes of
research by or under the control of an institution for
higher education, he may permit such inspection or fur-
nish such certificate, copy or extract without payment of
fees.

6. (1) The payment of any fee, additional fee or other  payment of fees.
money payable to the Registrar in terms of this Act shall,
subject to the provisions of subsection (3), be effected -

(a) by affixing revenue stamps to any document con-
cerned, which stamps may be cancelled by the
Receiver of Revenue or the Registrar; or

(b) by impressing a stamp on any document concerned
by means of a stamp approved by the Secretary for
Finance; or

(¢) in such other manner as the Registrar may direct.

(2) No document, form, return or notice in respect of
which any fee is payable or any payment is required to be
done in terms of this Act, shall be complete unless proof
of payment of the required fee or other money has been
lodged with the Registrar.

(3) For the purposes of subsection (1) the decision of
the Registrar as to the manner in which in any particular
case, or category of cases determined by him, any fee,
additional fee or other money is in terms of this Act to be
paid, shall be final.

(4) Any fees and other moneys payable in terms of this
Act to the Registrar, shall be debts due to the State
recoverable by the Cabinet in any competent Court.

7. For the purposes of this Act the Court having juris-  Court having jurisdic-
diction in any matter, including liquidation, in respect of o, <Pt ' <P
any corporation, and any matter referred to in section 36,

42(3)(b), 49(1) or 64(1), shall be any magistrate’s court
within whose area of jurisidction the registered office or
main place of business of the corporation is situate or, in
relation to any such matter in respect of which such court
has in any particular case on account of any provision of
the Magistrate’s Courts Act, 1944 (Act 32 of 1944), no

jurisdiction, the Supreme Court of South West Africa.
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8. When a corporation in any legal proceedings is a
plaintiff or applicant or brings a counterclaim or counter-
application, the Court concerned may at any time during
the proceedings if it appears that there is reason to believe
that the corporation or, if it is being wound up, the liqui-
dator thereof, will be unable to pay the costs of the defen-
dant or respondent, or the defendant or respondent in
reconvention, if he is successful in his defence, require
security to be given for those costs, and may stay all
proceedings till the security is given.

9. When a Court makes any order in terms of this Act
in relation to any corporation, the Registrar or clerk of
the Court shall without delay by certified post transmit a
copy of the order to the Registrar and, if such order
relates to the winding-up of any corporation, a copy
thereof to the Master as well.

10. (1) The Cabinet may make regulations -

(a) providing for the conduct and administration of
the Registration Office, and prescribing the practice
and procedure to be observed therein;

(b) prescribing the practice and procedure to be
observed in the office of the Master in connection
with the winding-up of corporations;

(¢) providing for the reproduction of any records relat-
ing to corporations in the Registration Office or the
office of the Master by means of microfilm,
microcard, miniature photographic process or any
other process deemed suitable by the Cabinet;

(d) providing for the use for official purposes and the
admissibility in evidence in any proceedings,
whether in a court of law or otherwise, of any
reproduction contemplated in paragraph (c);

(e) providing for the keeping and preservation of any
records, or any reproductions thereof contemplated
in paragraph (c), in the Registration Office or the
office of the Master, the removal from such offices
of such records or reproductions and the preserva-
tion thereof in any other place, and prescribing the
circumstances under which such records or
reproductions may be destroyed;

Act No. 26, 1988

Security for costs in
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(f) prescribing how records required under this Act to

be kept by a corporation may be kept, and prescrib-
ing the circumstances under which such records
may be destroyed;

(g) prescribing the procedure to be followed with

respect to any matter in connection with the
winding-up of corporations;

(h) prescribing the form and the contents of any

(i)

)

return, notice or document provided for by this
Act;

prescribing when an additional copy or copies of
documents to be lodged under this Act shall require
to be lodged, and whether such additional copy or
copies shall be in the form of a copy or copies certi-
fied in a defined manner or shall be in duplicate
original form;

with the concurrence of the Cabinet, prescribing
the matters in respect of which fees shall be pay-
able, the persons by whom and to whom the fees
shall be payable and the tariff of such fees;

(k) providing for a table of fees, subject to taxation by

M

the Master, which shall be payable to a liquidator as
remuneration;

prescribing a tariff of remuneration payable to any
person performing on behalf of a liquidator any act
relating to the winding-up of a corporation which
the liquidator is not required to perform personally,
and prohibiting the charging or recovery of
remuneration at a higher tariff than the tariff so
prescribed;

(m)providing for the appointment by the Registrar in

specified circiumstances of an inspector to inves-
tigate the affairs of a corporation, for the powers of
an inspector in conducting any such investigation,
for the duty of any member, officer, employee or
accounting officer of a corporation to make avail-
able books and documents in his custody or under
his control and to afford such assistance as an
inspector may require in connection with any such
investigation; for reporting by an inspector to the
Registrar; for the making available by the Registrar

Act No. 26, 1988
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of any such report to other persons; for the admis-
sibility of any such report as evidence in legal
proceedings; and for defraying the expenses of, and
in connection with, any such investigation;

(n) as to any other matter required or permitted by this
Act to be prescribed; and

(o) generally, as to any matter which it considers it
necessary or expendient to prescribe in order that
the purposes of this Act may be achieved.

(2) Regulations made under subsection (1) may
prescribe penalties for any contravention thereof or
failure to comply therewith, not exceeding a fine of R300
or imprisonment for a period of six months or both such
fine and such imprisonment.

11. (1) The standing advisory committee on company  Functions of standing
law that may be appointed in terms of section 18 of the ~gior onites o
Companies Act, may from time to time make recommen-  '© corporations.
dations to the Cabinet in regard to any amendments to
this Act which may appear to it to be advisable, and shall
advise the Cabinet on any matter pertaining to this Act

referred to it by the Cabinet.

(2) The standing advisory committee may constitute
and maintain a standing sub-committee for the purpose
of considering and of advising it on such matters relating
to corporations as may be referred by it to the sub-
committee.

(3) The provisions of -

(a) the Companies Act and regulations made thereun-
der in relation to standing sub-committees of the
standing advisory committee, and the members
thereof, shall apply in respect of the standing sub-
committee referred to in subsection (2) as if that
sub-committee were constituted under subsection
(4) of section 18 of the said Act; and

(b) subsections (2) and (5) (in so far as they relate to the
calling of persons to assist the standing advisory
committee) of the said section 18 shall apply in
respect of the standing advisory committee in the
exercising by it of any power granted to it in terms
of subsection (1) of this section.
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PART 111

REGISTRATION, DEREGISTRATION AND CON-
VERSION

12. Any person qualified for membership in terms of
section 29 or, subject to section 28, any number of such
persons who intend to form a corporation, shall draw up
a founding statement in the prescribed form in one of the
official languages of the territory, which shall be signed
by or on behalf of every person who is to become a mem-
ber of the corporation upon its registration and which
shall, subject to the provisions of this Act, contain the fol-
lowing particulars:

(a) The full name of the corporation: Provided that a
literal translation of that name into the other offi-
cial language of the territory, or a shortened form
of that name or such translation thereof, may in
addition be given;

(b) the principal business to be carried on by the cor-
poration;

(c) (i) a postal address for the corporation; and

(ii) the address (not being the number of a post
office box) of the office of the corporation
referred to in section 25(1);

(d) and full name of each member and his identity
number or, if he has no such number, the date of
his birth;

Act No. 26, 1988

Founding statement.

(e) the size, expressed as a percentage, of each memj

ber’s interest in the corporation;

(f) particulars of the contribution of each member to
the corporation in accordance with section 24(1),
including -

(i) any amounts of money; and

(i) a description, and statement of the fair value,
of any property (whether corporeal or incor-
poreal) or any service referred to in section
24(1);
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(g) (i) the name and postal address of a qualified per-
son who or firm which has consented in writing
to his or its appointment as accounting officer
of the corporation; and

(ii) the date of the end of the financial year of the
corporation.

13. If a founding statement referred to in section 12
complying with the requirements of this Act is lodged
with the Registrar in triplicate in the manner prescribed,
and if the business to be carried on by the corporation is
lawful, and provided the name of the corporation has
been approved, the Registrar shall upon payment of the
prescribed fee register such statement in his registers and
shall give notice of the registration in the Official Gazette.

13A. (1) Every corporation shall not later than one
month after the end of every financial year pay a
prescribed annual duty for the benefit of the Central
Revenue Fund and lodge proof of such payment not later
than forty-two days after the end of every financial year
on the prescribed form with the Registrar,

(2) The provisions of subsection (1) shall apply to every
corporation in respect of which no winding-up order has
been granted or which has not been deregistered under
section 26: Provided that -

(a) if any winding-up order is discharged or declared
void; or

(b) if the name of any deregistered corporation is
restored to the register of corporations,

the annual duty referred to in subsection (1) or such part
thereof as the Court may direct, shall be paid within
thirty days thereafter and proof of payment on the
prescribed form shall be lodged with the Registrar not
later than forty-two days after such winding-up order has
been discharged or declared void, or a deregistered corpo-
ration has been restored.

(3) If the corporation changes its financial year under
section 57(2)(b), the amount of annual duty payable for
the additional period shall be half of the prescribed
annual duty payable for a full financial year.

Act No. 26, 1988

Registration of lfounding
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(4) A corporation which fails to pay the annual duty
within the time prescribed in subsection (1) and (2), may
thereafter pay such annual duty subject to the payment of
additional fees for the benefit of the Central Revenue
Fund according to the following scale:

If the annual duty is paid within the
undermentioned periods after the
last date on which it was required to
be paid:

Additional fee.

(a) Onemonth ................ Half the prescrib-
ed annual duty un-
paid.

(B) o Months: ..o oo vaanin o The prescribed an-
nual duty unpaid.

(¢) Thiee months .. «. cuvwvv i o Twice the prescri-
bed annual duty
unpaid.

(d) Four months ............... Three times the
prescribed annual
duty unpaid.

(e) Exceeding four months. ...... Five times the pre-
scribed annual
duty unpaid.

(5) For the purpose of subsection (4) the decision of
the Registrar as to the time within which the annual duty
referred to in that subsection was required to be paid shall
be final.

(6) Without derogation from any other provision of
this Act, a corporation which fails to pay the annual duty
within the time prescribed, may before or after expiry of
that period apply 10 the Registrar on the prescribed form
and against payment of the prescribed fee to extend the
prescribed time as he may deem fit.

14. (1) Upon the registration of a founding statement
the Registrar shall assign a registration number to the cor-
poration concerned and endorse under his hand on the
statement a certificate that the corporation is incorpo-
rated.

Act No. 26, 1988
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(2) A certificate of incorporation given by the Regis-
trar in terms of subsection (1) or section 27(4)(c), or a
copy thereof, as the case may be, shall upon its mere
production, in the absence of proof of fraud or error, be
conclusive evidence that all the requirements of this Act
in respect of registration of the corporation concerned
and of matters precedent and incidental thereto have been
complied with, and that the corporation concerned is
duly incorproated under this Act.

15. (1) If any change is made or occurs in respect of
any matter particulars of which are stated in a founding
statement of a corporation in accordance with paragraph
(b), (d), (e) or (f) of section 12, the corporation shall, sub-
ject to the provisions of section 29(3)(c) and (d), within
twenty-eight days after such change lodge with the Regis-
trar for registration in his registers an amended founding
statement, in duplicate in the prescribed form together
with the prescribed fee, signed by or on behalf of every
member of the corporation and by any person who will
become a member on such registration, and which con-
tains particulars and the date of the change.

(2) If any change is made or occurs in respect of any
matter particulars of which are so stated in accordance
with paragraph (a), (c) or (g) of section 12, an amended
founding statement shall in accordance with the require-
ments of subsection (1) be lodged with the Registrar for
registration, and any such change shall, excluding the pro-
visions of section 57(2)(a), only take effect when such
statement has been so registered in the relevant registers,
or upon a later date mentioned in such statement.

(2A) If a founding statement is altered or something is
added thereto by an order of court referred to in section
49, the provisions of subsection (1) in relation to the lodg-
ing of an amended founding statement therein referred to,
shall mutatis mutandis apply in respect of such founding
statement.

(3) (a) If a corporation fails to lodge an amended
founding statement in terms of and in accordance
with the provisions of subsection (1), (2) or (2A), as
the case may be, the Registrar may on his own
initiative or on application by any member or credi-
tor of the corporation serve on the members of the
corporation in accordance with section 25(2)(a) a
reminder by certified post to make good the default
within twenty-cight days of the date of the
reminder.

Act No. 26, 1988

Registration of amended
founding statement.
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(b) If the members concerned fail to comply with any
such reminder, the Registrar may direct those mem-
bers by written notice, so served on the members by
certified post, to make good the default within
twenty-cight days of the date of the notice.

(¢) If the members concerned fail to comply with any
such direction, the Registrar may by further written
notice so served on the members by registered post,
impose on the members, or any of them, a penalty
not exceeding five rand per day from the date upon
which the reminder referred to in paragraph (a) was
sent.

(d) When the Registrar has served a notice referred to
in paragraph (c) on the members, he may not less
than twenty-one days after the date of that notice
forward a certified copy thereof to the clerk of the
magistrate’s court in whose area of jurisdiction the
registered office of the corporation is situated, who
shall record it, and thereupon such notice shall
have the effect of a civil judgement of that magis-
trate’s court against every such member for the
amount of the penalty in question.

(¢) On application by one or more of the members
concerned the Court in question may reduce or res-
cind the penalty, or exempt any one or some of the
members from the effect of the notice.

16. (1) A corporation shall keep a copy of its founding
statement and any proof of its registration at the
registered office of the corporation.

(2) A document referred to in subsection (1) shall dur-
ing the business hours of the corporation be open to
inspection by any person upon payment to the corpora-
tion, in the case of a person who is not a member of the
corporation, of one rand or such lesser amount as the
corporation may determine.

(3) A member or officer of a corporation who refuses
access for the purposes of an inspection in terms of sub-
section (2) to a person entitled thereto, shall be guilty of
an offence.

17. No person shall be deemed to have knowledge of
any particulars merely because such particulars are stated,
or referred to, in any founding statement or other docu-

Act No. 26, 1988
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ment regarding a corporation registered by the Registrar
or lodged with him, or which is kept at the registered
office of a corporation in accordance with the provisions
of this Act.

18. For the purposes of sections 19, 20 and 21 “name”,  Meaning of “name” in
in relation to a corporation, unless the context otherwise ¢t 19 20 and 21
indicates, means the full name of that corporation, or a
literal translation of that name into the other official lan-
guage of the territory, or a shortened form of that name
or any such translation thereof, referred to in section
12(a).

19. (1) No founding statement of a corporation Undesirable names.
referred to in section 12 or an amended founding state-
ment which relates to a change of name referred to in sec-
tion 15(2), shall be registered if the name or changed
named of the corporation, as the case may be, is in the
opinion of the Registrar undesirable.

(2) The Registrar may, on written application on the
prescribed form and on payment of the prescribed fee,
reserve a name (approved by him) or literal translation
into the other official language of the territory of a name
of a corporation or a shortened form of the name or
name so translated of a corporation, for a period of sixty
days pending the registration of a founding statement or
an amended founding statement: Provided that when a
company is converted into a corporation in terms of sec-
tion 27 of this Act, the name of the company having being
retained, no reservation of such a name shall be neces-
sary.

20. (1) If within a period of one year after the registra-  order to change name.
tion of a founding statement or an amended founding
statement of a corporation it appears to the Registrar that
a name mentioned in the founding statement or amended
founding statement is undesirable, he shall order the cor-
poration concerned to change such name.

(2) Any interested person may within a period of one
year referred to in subsection (1) -

(a) on payment of the prescribed fee apply in writing
to the Registrar for an order directing the corpora-
tion to change its name on the ground of undersira-
bility; or
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(b) apply to a Court for an order directing the corpora-
tion to change its name on the ground of undesira-
bility, and the Court may on such application make
such order as it deems fit.

(3) The Registrar may, after application has been made
in terms of paragraph (a) of subsection (2), in writing
order the corporation concerned to change its name if, in
the opinion of the Registrar, it is or has become
undesirable.

(4) A corporation which fails within any period men-
tioned in an order under subsection (1) or (3) to comply
with any such order, shall be guilty of an offence.

(5) No provision of this Act shall be construed as
affecting the rights of any person at common law to bring
an action against any corporation for passing off any bus-
iness goods or services as those of another person.

21. (1) A change in terms of this Act of a name of @  Effect of change of
corporation shall not effect any right or obligation of the ™™
corporation or any legal proceedings instituted by or
against the corporation, and any legal proceedings that
could have been continued or commenced by or against
the corporation prior to the change of name may, not-
withstanding such change of name, after the change be
continued or commenced by or against the corporation,
as the case may be.

(2) Upon the production by a corporation of a certi-
fied copy of a founding statement reflecting a change of
name of that corporation to any registrar or other officer
charged with the maintenance of a register under any law,
and on compliance with all the requirements pursuant to
any such law as to the form of application (if any) and the
payment of any required fee, such registrar or other
officer shall make in his register all such alterations as are
necessary by reason of the change of name in respect of
the corporation.

22. (l) The abbreviation CC or BK, in Capital letters,  Formal requirements as
to names and registra-

shall be subjoined to the English or Afrikaans name, as o, numbers.
the case may be, of a corporation which it uses.

(2) A corporation shall refer to the registration number
of the corporation on all prescribed documents and cor-
respondence sent by the corporation to the Registration
Office.
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(3) If a corporation is being wound up, the statement
“In Liquidation” shall for the duration of such winding-
up be subjoined to the name of the corporation which it
uses.

23. (1) Every COTpOTatiOﬂ. - Use and publication of
names,
(a) shall display its registered full name (or a registered
literal translation thereof into the other official lan-
guage of the territory) and registration number in
a conspicuous position and in characters easily legi-
ble on thé outside of its registered office and every
office or place in which its business is carried on;

(b) shall have that name (or such translation thereof)
and registration number mentioned in legible
characters in all notices and other official publica-
tions, including advertisements, of the corporation,
and in all bills of exchange, promissory notes,
endorsements, cheques and orders for money,
goods or services purporting to be signed by or on
behalf of the corporation, and all letters, delivery
notes, invoices, receipts and letters of credit of the
corporation; and

(¢) shall use a registered shortened form of that name
only in conjunction with that name or such literal
translation thereof.

(2) If any member of, or any other person on behalf
of, a corporation -

(a) issues or authorizes the issue of any such notice or
official publication of the corporation, or signs or
authorizes to be signed on behalf of the corpora-
tion any such bill of exchange, promissory note,
endorsement, cheque or order for money, goods or
services; or

(b) issues or authorizes the issue of any such letter,
advertisement, delivery note, invoice, receipt or let-
ter of credit of the corporation,

without the name of the corporation, or such registered
literal translation thereof, and its registration number
being mentioned therein in accordance with subsection
(1)(b), he shall be guilty of an offence, and shall further
be liable to the holder of the bill of exchange, promissory
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note, cheque or order for money, goods or services for the
amount thereof, unless the amount is duly paid by the
corporation.

(3) Any corporation which fails to comply with any
provision of subsection (1) shall be guilty of an offence.

24. (1) Every person who is to become a member of a  contributions by mem-

corporation upon its registration, shall make to the cor- "™

poration an initial contribution of money, of property

(whether corporeal or incorporeal), or of services ren-

dered in connection with and for the purposes of the for-

mation and incorporation of the corporation, and parti-

culars of such contribution shall be stated in the founding

statement of the corporation referred to in section 12, as

required by paragraph (f) of that section.

(2) The amount or value of the members’ contribu-
tions, or of the contribution of any one or more members,
may from time to time by agreement among all the mem-
bers -

(a) be increased by additional contributions of money
or property (whether corporeal or incorporeal) to
the corporation by existing members or, in terms of
section 33(1)(b), by a person becoming a member
of a registered corporation; or

(b) be reduced, provided that a reduction by way of a
repayment to any member shall comply with the
provisions of section 51(1).

(3) Particulars of any increase or reduction of a mem-
ber’s contribution in terms of subsection (2) shall be fur-
nished in an amended founding statement referred to in
section 15(1).

(4) Money or property referred to in subsection (1) or
(2)(a) shall, in order to vest ownership thereof in the cor-
poration, be paid, delivered or transferred, as the case
may be, to the corporation within a period of ninety
days -

(a) after the date of registration of the corporation in
the case of an initial contribution referred to in
subsection (1); or

(b) after the date of the registration of an amended
founding statement in connection with any addi-
tional contribution referred to in subsection (2)(a).
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(5) An undertaking by a member to make an initial or
an additional contribution to a corporation shall be
enforceable by the corporation in legal proceedings.

25. (1) Every corporation shall have in the territory a  postal address and
postal address and an office to which, subject to subsec- ~ "etered office
tion (2), all communications and notices to the corpora-
tion may be addressed.

(2) Any -

(a) notice, order, communication or other document
which is in terms of this Act required or permitted
to be served upon any corporation or member
thereof, shall be deemed to have been served if it
has been delivered at the registered office, or has
been sent by certified or registered post to the
registered office or postal address, of the corpora-
tion; and

(b) process which is required to be served upon any
corporation or member thereof shall, subject to
applicable provisions in respect of such service in
any law, be served by so delivering or sending it.

26. (1) If the Registrar has reasonable cause to believe  peregistration.

that a corporation is not carrying on business or is not in
operation, he shall serve on the corporation at its postal
address a letter by certified post in which the corporation
is notified thereof and informed that if he is not within
sixty days from the date of his letter informed in writing
that the corporation is carrying on business or is in opera-
tion, the corporation will, unless good cause is shown to
the contrary, be deregistered.

(2) After the expiration of the period of sixty days
mentioned in a letter referred to in subsection (1), or upon
receipt from the corporation of a written statement signed
by or on behalf of every member to the effect that the cor-
poration has ceased to carry on business and has no assets
or liabilities, the Registrar may, unless good cause to the
contrary has been shown by the corporation, deregister
that corporation.

(3) Where a corporation has been deregistered, the
Registrar shall give notice to that effect in the Official
Gazette, and the date of the publication of such notice
shall be deemed to be the date of deregistration.
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(4) The deregistration of a corporation shall not affect
any liability of a member of the corporation to the corpo-
ration or to any other person, and such liability may be
enforced as if the corporation were not deregistered.

(5) If a corporation is deregistered while having out-
standing liabilities, the persons who are members of such
corporation at the time of deregistration shall be jointly
and severally liable for such liabilities.

(6) The Registrar may on application by any interested
person, if he is satisfied that a corporation was at time of
its deregistration carrying on business or was in opera-
tion, or that it is otherwise just that the registration of the
corporation be restored, and has complied with the provi-
sions of section 19(2), restore the said registration.

(7) The Registrar shall give notice of the restoration of
the registration of a corporation in the Official Gazette,
and as from the date of such notice the corporation shall
continue to exist and be deemed to have continued in exis-
tence as from the date of deregistration as if it were not
deregistered.

27. (1) Any company having ten or fewer members all ~ Conversion of compa-
of whom qualify for membership of a corporation in ™ ™ corperations.
terms of section 29 of this Act, may be converted into a
corporation, provided that every member of the company
becomes a member of the corporation.

(2) Inrespect of a conversion referred to subsection (1),
there shall be lodged with the Registrar -

(a) an application for conversion, in the prescribed
form, signed by all the members of the company,
containing a statement that upon conversion the
assets of the corporation, fairly valued, will exceed
its liabilities, and that after conversion the corpora-
tion will be able to pay its debts as they become due
in the ordinary course of its business;

(b) a statement in writing by the auditor of the com-
pany that he has no reason to believe that a
material irregularity contemplated in subsection (3)
of section 26 of the Public Accountants’ and Audi-
tors’ Act, 1951 (Act 51 of 1951), has taken place or
is taking place in relation to the company or, where
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steps have been taken in terms of that subsection,
that such steps and other proceedings in terms of
the subsection have been completed; and

(c) a founding statement referred to in section 12

lodged in accordance with section 13, subject to the
proviso to section 19(2).

(3) For the purposes of the founding statement
referred to in subsection (2)(c) -

(a) there shall, in regard to the requirements of section

12(f), be a statement of the aggregate of the contri-
butions of the members, which shall be for an
amount not greater than the excess of the fair value
of the assets to be acquired by the corporation over
the liabilities to be assumed by the corporation by
reason of the conversion: Provided that the corpo-
ration may treat any portion of such excess not
reflected as members’ contributions, as amounts
which may be distributed to its members;

(b) the members’ interests stated in terms of section

12(e) need not necessarily be in proportion to the
number of shares in the company held by the
respective members at the time of the conversion.

(4) If the provisions of subsection (2) have been com-
plied with, the Registrar shall, unless he has reason to
believe that the company concerned has failed to comply
with any requirement of the Companies Act -

(a) register the founding statement in accordance with

the provisions of section 13;

(b) satisty himself that, simultaneously with such regi-

(c)

stration, the registration of the memorandum and
the articles of association of the company con-
cerned is cancelled in accordance with the provi-
sions of the Companies Act;

endorse on the founding statement a certificate of
incorporation as provided by section 14(1):
Provided that such certificate shall state the fact
that the corporation has been converted from a
company and shall mention the name and registra-
tion number of the former company; and

Act No. 26, 1988
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(d) give notice in the Official Gazette of conversion.

(5) (a) On the registration of a corporation converted
from a company, the assets, rights, liabilities and
obligations of the company shall vest in the corpo-
ration.

(b) Any legal proceedings instituted by or against the
company before the registration may be continued
by or against the corporation, and any other thing
done by or in respect of the company shall be
deemed to have been done by or in respect of the
corporation.

(¢) The conversion of a company into a corporation
shall in particular not affect -

(i) any liability of a director or officer of the com-
pany to the company on the ground of breach
of trust or negligence, or to any other person
pursuant to any provision of the Companies
Act; or

(ii) any liability of the company, or of any other
person, as surety.

(6) The corporation shall forthwith after its conversion
from a company, give notice in writing of the conversion
to all creditors of the company at the time of conversion,
and to all other parties to contracts or legal proceedings
in which the company was involved at the time of the con-
version.

(7) Upon the production by a corporation which has
been converted from a company of a certified copy of its
founding statement referred to in subsection (4)(a), to any
registrar or other officer charged with the maintenance of
a register under any law, and on compliance with all the
requirements pursuant to any such law as to the form of
application (if any) and the payment of any required fee,
such registrar or officer shall make in his register all such
alterations as are necessary by reason of the conversion of
the company into a corporation: Provided that no trans-
fer or stamp duties shall be payable in respect of such
alterations in registers.
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(8) If the accounting officer mentioned in the found-
ing statement of a converted corporation is not the person
who or firm which has acted as auditor for the company,
the appointment of that person or firm shall lapse upon
the conversion into a corporation.

(9) If a corporation is converted into a company in
accordance with the provisions of the Companies Act, the
registration of the founding statement of the corporation
shall be cancelled simultaneously with the registration of
the memorandum and articles of association of the com-
pany in terms of that Act.

PART IV
MEMBERSHIP

28. A corporation may at its incorporation have one or - Number of members.
more members, but at no time shall the number of mem-
bers exceed ten.

29. (1) Subject to the prOViSiOnS of subsection (2)('3) Requirements for mem-
and (c), only natural persons may be members of a corpo- """
ration and no juristic person shall directly or indirectly
(whether through the instrumentality of a nominee or
otherwise) hold a member’s interest in a corporation.

(2) The following persons shall qualify for member-
ship of a corporation:

(a) Any natural person entitled to a member’s interest;

(b) a natural or juristic person, nomine officii, who is
a trustee of a testamentary trust entitled to a mem-
ber’s interest, provided that -

(i) no juristic person is a beneficiary of such trust;
and

(ii) if the trustee is a juristic person, such juristic
person is not directly or indirectly controlled by
any beneficiary of the trust; and

(c) a natural or juristic person, nomine officii, who, in
the case of a member who is insolvent, deceased,
mentally disordered or otherwise incapable or
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incompetent to manage his affairs, is a trustee of
his insolvent estate or an administrator, executor or
curator in respect of such member or is otherwise
a person who is his duly appointed or authorized
legal representative.

(a) The membership of any person qualified there-
for in terms of subsection (2) shall commence on
the date of the registration of a founding statement
of a corporation containing the particulars
required by section 12 in regard to such person and
his member’s interest.

(b) Where any person is to become a member of a

(c)

(d)

(e)

registered corporation the existing member or
members of the corporation shall ensure that the
requirements of section 15(1) regarding the lodging
of an amended founding statement with the Regis-
trar are complied with.

A trustee of an insolvent estate, administrator, exe-
cutor or curator, or other legal representative,
referred to in subsection (2)(c), in respect of any
member of a corporation, who is not obliged or
who does not intend to transfer the interest of the
member in the corporation in accordance with the
provisions of this Act within twenty-eight days of
his assuming office to any other person, shall
within that period or any extended period allowed
by the Registrar on application by him, request the
existing member or members of the corporation to
lodge with the Registrar in accordance with section
15(1) an amended founding statement designating
him, nomine officii, as representative of the mem-
ber of the corporation in question.

Where the corporation has no other member, any
such representative himself shall, in the circum-
stances contemplated in paragraph (c), act on
behalf of the corporation in accordance with the
provisions of section 15(1), read with the said para-
graph (c).

The provisions of paragraphs (c) and (d) shall not
affect the power of such representative, as from the
date of his assuming office, and whether or not any
such amended founding statement has been lodged,
to represent the member concerned in all matters in
which he himself as a member could have acted,
until the interest of that member in the corporation
has in accordance with the provisions of this Act
been transferred to any other qualified person.

Act No. 26, 1988
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(4) A corporation is not concerned with the execution
of any trust in respect of any member’s interest in the cor-
poration.

30. (1) The interest of any member in a corporation
shall be a single interest expressed as a percentage.

(2) Two or more persons shall not be joint holders of
the same member’s interest in a corporation.

31. Each member of a corporation shall be issued with
a certificate, signed by or on behalf of every member of
that corporation, and stating the current percentage of
such member’s interest in the corporation.

32. (1) A minor who is a member of a corporation,
other than a minor whose guardian has lodged a written
consent referred to in section 47(1)(a)(ii), shall be
represented in the corporation by his guardian.

(2) A married woman, whether subject to the marital
power of her husband or not, shall require no representa-
tion or assistance to act as a member of a corporation.

(3) A member subject to any other legal disability shall
be represented in the corporation by his duly appointed or
authorized legal representative referred to in paragraph
(c) of subsection (2) of section 29.

33. (1) A person becoming a member of a registered
corporation shall acquire his member’s interest required
for membership -

(a) from one or more of the existing members or his or
their deceased or insolvent estates; or

(b) pursuant to a contribution made by such person to
the corporation, in which case the percentage of his
member’s interest is determined by agreement
between him and the existing members, and the
percentages of the interest of the existing members
in the corporation shall be reduced in accordance
with the provisions of section 38(b).

(2) The contribution referred to in subsection (1)(b)
may consist of an amount of money, or of any property
(whether corporeal or incorporeal) of a value agreed
upon by the person concerned and the existing members.

Act No. 26, 1988
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34. (]) NOtWithStanding any pfO\-"iSiOl'l to the contrary  Disposal of interest of
in any association agreement or other agreement between """ member
members, a trustee of the insolvent estate of a member of
a corporation may, in the discharge of his duties, sell that
member’s interest -

(a) to the corporation, if there are one or more mem-
bers other than the insolvent member;

(b) to the members of the corporation other than the
insolvent member, in proportion to their member’s
interests or as they may otherwise agree upon; or

(¢) subject to the provisions of subsection (2), to any
other person who qualifies for membership of a
corporation in terms of section 29.

(2) If the corporation concerned has one or more
members other than the insolvent, the following provi-
sions shall apply to a sale in terms of subsection (1)(c) of
the insolvent member’s interest:

(a) The trustee shall deliver to the corporation a writ-
ten statement giving particulars of the name and
address of the proposed purchaser, the purchase
price and the time and manner of payment thereof;

(b) for a period of twenty-eight days after the receipt
by the corporation of the written statement the cor-
poration or the members, in such proportions as
they may agree upon, shall have the right, exercis-
able by written notice to the trustee, to be sub-
stituted as purchasers of the whole, and not a part
only, of the insolvent member’s interest at the price
and on the terms set out in the trustee’s written
statement; and

(¢) if the insolvent member’s interest is not purchased
in terms of paragraph (b), the sale referred to in the
trustee’s written statement shall become effective
and be implemented.

35. Subject to any other arrangement in an association  Disposal of interest of
agreement, an executor of the estate of a member of a SO v
corporation who is deceased shall, in the performance of
his duties -

(a) cause the deceased member’s interest in the corpo-
ration to be transferred to a person who qualifies
for membership of a corporation in terms of sec-
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tion 29 and is entitled thereto as legatee or heir or
under a redistribution agreement, if the remaining
member or members of the corporation (if any)
consent to the transfer of the member’s interest to
such person; or

if any consent referred to in paragraph (a) is not
given within twenty-eight days after it was
requested by the executor, sell the deceased member’s
interest -

(i) tothe corporation, if there is any other member
or members than the deceased member;

(ii) to any other remaining member or members of
the corporation in proportion to the interests of
those membersin the corporation or as they may
otherwise agree upon; or

(iii) to any other person who qualifies for member-
ship of a corporation in terms of section 29, in
which case the provisions of subsection (2) of
section 34 shall mutatis mutandis apply in
respect of any such sale.

(1) On application by any member of a corporation

a Court may on any of the following grounds order that any
member shall cease to be a member of the corporation:

(a)

(b)

(c)

(d)

Subject to the provisions of the association agree-
ment (if any), that the member is permanently
incapable, because of unsound mind or any other rea-
son, of performing his part in the carrying on of the
business of the corporation;

that the member has been guilty of such conducr as
taking into account the nature of the corporation’s
business, is likely to have a prejudicial effect on the
carrying on of the business;

that the member so conducts himself in matters relat-
ing tothecorporation’s businessthatitisnot reasona-
bly practicable for the other member or members to
carry on the business of the corporation with him; or

that circumstances have arisen which render it just
and equitable that such member should cease to be a
member of the corporation:

Act No. 26, 1988
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Provided that such application to a Court on any ground
mentioned in paragraph (a) or (d) may also be made by a
member in respect of whom the order shall apply.

(2) A Court granting an order in terms of subsection (1)
may make such further orders as it deems fit in regard to -

(a) theacquisition of the member’sinterest concerned by
the corporation or by members other than the mem-
ber concerned; or

(b) theamounts (if any) to be paid in respect of the mem-
ber’sinterest concerned or the claims against the cor-
poration of that member, the manner and times of
such payments and the persons to whom they shall be
made; or

(c) any other matter regarding the cessation of member-
ship which the Court deems fit.

37. Every disposition by a member of a corporation of
his interest or a portion thereof, in the corporation, other
than a disposition provided for in section 34, 35 or 36,
whether to the corporation, any other member or any other
person qualifying for membership in terms of section 29,
shall be done -

(a) in accordance with the association agreement (if
any); or

(b) withtheconsent of every other member of the corpo-
ration:

Provided that no member’s interest shall be acquired by the
corporation unless it has one or more other members.

38. The aggregate of the members’ interests in a corpo-
ration expressed as a percentage shall at all times be one
hundred per cent, and for that purpose -

(a) any transfer of the whole, or a portion, of a mem-
ber’s interest shall be effected by the cancellation or
the reduction, as the case may be, of the interest of
the member concerned and the allocation in the
name of the transferee, if not already a member, of
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a member’s interest of the percentage concerned, or
the addition to the interest of an existing member
of the percentage concerned;

when a person becomes a member of a registered
corporation pursuant to a contribution made by
him to the corporation, the percentage of his mem-
ber’s interest shall be agreed upon by him and the
existing members, and the percentages of the
interests of the existing members shall be reduced
proportionally or as they may otherwise agree; and

any member’s interest acquired by the corporation
shall be added to the respective interests of the
other members in proportion to their existing
interests or as they may otherwise agree.

(1) Payment by a corporation in respect of its

acquisition of a member’s interest in the corporation shall
be made only -

(a)

(b)

(©)

(d)

(2)

with the previously obtained written consent of
every member of the corporation, other than the
member whose interest is acquired, for the specific
payment;

if, after such payment is made, the corporation’s
assets, fairly valued, exceed all its liabilities;

if the corporation is able to pay its debts as they
become due in the ordinary course of its business;
and

if such payment will in the particular circumstances
not in fact render the corporation unable to pay its
debts as they become due in the ordinary course of
its business.

For the purposes of subsection (1) “payment” shall

include the delivery or transfer of any property.

40.

A corporation may give financial assistance

(whether directly or indirectly and whether by means of
a loan, guarantee, the provision of security or otherwise)
for the purpose of, or in connection with, any acquisition
of a member’s interest in that corporation by any person,

only -

(a)

with the previously obtained written consent of
every member of the corporation for the specific
assitance;

Act No. 26, 1988

Payment by corposation
for members’ interests
acquired.

Financial assistance by
corporation in respect of
acquisition of members'
interests.



No. 5658 Official Gazette Extraordinary 31 December 1988 63

CLOSE CORPORATIONS ACT, 1988

(b) if, after such assistance is given, the corporation’s
assets, fairly valued, exceed all its liabilities;

(¢) if the corporation is able to pay its debts as they
become due in the ordinary course of its business;
and

(d) if such assitance will in the particular circum-
stances not in fact render the corporation unable to
pay its debts as they become due in the ordinary
course of its business.

41. (1) A corporation shall not sent to any person any
business letter bearing a registered name of the corpora-
tion, unless the forenames (or the initials thereof) and
surname of every member thereof is stated thereon.

(2) Any corporation which contravenes any provision
of subsection (1) shall be guilty of an offence.

PART V
INTERNAL RELATIONS

42. (1) Each member of a corporation shall stand in a
fiduciary relationship to the corporation.

(2) Without prejudice to the generality of the expres-
sion “fiduciary relationship”, the provisions of subsection
(1) imply that a member -

(a) shall in relation to the corporation act honestly and
in good faith, and in particular -

(i) shall exercise such powers as he may have to
manage or represent the corporation in the
interest and for the benefit of the corporation;
and

(ii) shall not act without or exceed the powers
aforesaid; and

(b) shall avoid any material conflict between his own
interests and those of the corporation, and in par-
ticular -
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(i) shall not derive any personal economic benefit
to which he is not entitled by reason of his
membership of or service to the corporation,
from the corporation or from any other person
in circumstances where that benefit is obtained
in conflict with the interests of the corpora-
tion;

(ii) shall notify every other member, at the earliest
opportunity practicable in the circumstances,
of the nature and extent of any direct or
indirect material interest which he may have in
any contract of the corporation; and

(iii) shall not compete in any way with the corpora-
tion in its business activities.

(a) A member of a corporation whose act or omis-
sion has breached any duty arising from his
fiduciary relationship shall be liable to the corpora-
tion for -

(i) any loss suffered as a result thereof by the cor-
poration; or

(ii) any economic benefit derived by the member
by reason thereof.

Where a member fails to comply with the provi-
sions of subparagraph (ii) of paragraph (b) of sub-
section (2) and it becomes known to the corpora-
tion that the member has an interest referred to in
that subparagraph in any contract of the corpora-
tion, the contract in question shall, at the option of
the corporation, be voidable: Provided that where
the corporation chooses not to be bound a Court
may on application by any interested person, if the
Court is of the opinion that in the circumstances it
is fair to order that such contract shall nevertheless
be binding on the parties, give an order to that
effect, and may make any further order in respect
thereof which it may deem fit.

Except as regards his duty referred to in subsection

2(a)(i), any particular conduct of a member shall not con-
stitute a breach of a duty arising from his fiduciary rela-
tionship to the corporation, if such conduct was preceded
or followed by the written approval of all the members
where such members were or are cognisant of all the
material facts.

Act No. 26, 1988



No. 5658 Official Gazette Extraordinary 31 December 1988 67

CLOSE CORPORATIONS ACT, 1988

43. (1) A member of a corporation shall be liable to
the corporation for loss caused by his failure in the carry-
ing on of the business of the corporation to act with the
degree of care and skill that may reasonably be expected
from a person of his knowledge and experience.

(2) Liability referred to in subsection (1) shall not be
incurred if the relevant conduct was preceded or followed
by the written approval of all the members where such
members were or are cognisant of all the material facts.

44, (1) The members of a corporation having two or
more members may at any time enter into a written
association agreement signed by or on behalf of each
member, which regulates -

(a) any matter which in terms of this Act may be set
out or agreed upon in an association agreement;
and

(b) any other matter relating to the internal relation-
ship between the members, or the members and the
corporation, in a manner not inconsistent with the
provisions of this Act.

(2) A corporation shall keep any association agreement
at the registered office of the corporation where any
member may inspect it and may make extracts therefrom
or copies thereof.

(3) Whether or not an association agreement exists,
any other agreement, express or implied, between all the
members of a corporation on any matter that may be
regulated by an association agreement shall be valid,
provided that such express or implied agreement -

(a) is not inconsistent with any provision of an associa-
tion agreement;

(b) does not affect any person other than the corpora-
tion or a member who is a party to it; and

(c) ceases to have any effect when any party to it ceases
to be a member of the corporation.
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(4) Subject to the provisions of this Act, an association
agreement or an agreement referred to in subsection (3)
shall bind the corporation to every member in his capac-
ity as a member of that corporation and, in such capacity,
every member to the corporation and to every other
member.

(5) A new member of a corporation shall be bound by
an existing association agreement between the other
members as if he has signed it as a party thereto.

(6) Any amendment to, or the dissolution of, an
association agreement shall be in writing and signed by or
on behalf of each member, including a new member
referred to in subsection (5).

45. No person who is not a member of a corporation  No access to or con-
shall, except by virtue of a provision of this Act, be enti-  jaaion sescoment.
tled to inspect any association agreement in respect of
that corporation, and no person dealing with the corpora-
tion shall be deemed to have knowledge of any particular
thereof merely because it is stated or referred to therein,
whether or not the agreement is in accordance with sec-

tion 44(2) kept at the registered office of the corporation.

46. The following rules in respect of internal relations  variable rules regarding
in a corporation shall apply in so far as this Act or an ™emalrelations.
association agreement in respect of the corporation does
not provide otherwise:

(a) Every member shall be entitled to participate in the
carrying on of the business of the corporation;

(b) subject to the provisions of section 47, members
shall have equal rights in regard to the management
of the business of the corporation and in regard to
the power to represent the corporation in the carry-
ing on of its business: Provided that the consent in
writing of a member holding a member’s interest of
at least seventy-five per cent, or of members hold-
ing together at least that percentage of the mem-
bers’ interest, in the corporation, shall be required
for -

(i) a change in the principal business carried on
by the corporation;

(ii) a disposal of the whole, or substantially the
whole, undertaking of the corporation;
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(iii) a disposal of all, or the greater portion of, the
assets of the corporation; and

(iv) any acquisition or disposal of immovable
property by the corporation;

(c) differences between members as to matters con-
nected with a corporation’s business shall be
decided by majority vote at a meeting of members
of the corporation;

(d) at any meeting of members of a corporation each
member shall have the number of votes that cor-
responds with the percentage of his interest in the
corporation;

(e) a corporation shall indemnify every member in
respect of expenditure incurred or to be incurred by
him -

(i) in the ordinary and proper conduct of the busi-
ness of the corporation; and

(ii) inregard to anything done or to be done for the
preservation of the business or property of the
corporation; and

(f) payments by a corporation to its members by rea-
son only of their membership in terms of section
51(1) shall be of such amounts and be effected at
such times as the members may from time to time
agree upon, and such payments shall be made to
members in proportion to their respective interests
in the corporation.

47. (1) Notwithstanding any other provision of this
Act or in any association agreement or any other agree-
ment between members to the contrary, the following per-
sons shall, if they are members, be disqualified from tak-
ing part in the management of the business of a corpora-
tion:

(a) Any person under legal disability, except -

(i) a married woman, whether subject to the mari-
tal power of her husband or not; and

(i) a minor who has attained at least the age of 18
years and whose guardian has lodged with the
corporation a written consent to the minor’s
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participation in the management of the busi-
ness of the corporation;

(b) save under authority of a Court -
(i) an unrehabilitated insolvent;

(i) any person removed from an office of trust on
account of misconduct;

(iii) any person who has at any time been convicted
in the territory or elsewhere of theft, fraud,
forgery or uttering a forged document, per-
jury, any offence under any act preventing cor-
ruption, or any offence involving dishonesty
or in connection with the formation or
management of a company or a corporation,
and has been sentenced therefor to imprison-
ment for at least six months without the
option of a fine; and

(c) any person who is subject to any order of a Court
under the Companies Act disqualifying him from
being a director of a company.

(2) Any person disqualified under the provisions of
subsection (1)(b) or (¢) who directly or indirectly takes
part in or is concerned with the management of the busi-
ness of any corporation, shall be guilty of an offence.

48. (l) Any member of a corporation may by notice to Meetings of members.
every other member and every other person entitled to
attend a meeting of members, call a meeting of members
for any purpose disclosed in the notice.

(2) Unless an association agreement provides other-
wise -

(a) a notice referred to in subsection (1) shall, as
regards the date, time and venue of the meeting, fix
a reasonable date and time, and a venue which is
reasonably suitable for all persons entitled to
attend the particular meeting;

(b) three-fourths of the members present in person at
the meeting, shall constitute a quorum; and

(c) only members present in person at the meeting may
vote at that meeting.
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(3) (a) A corporation shall record a report of the
proceedings at a meeting of its members within
fourteen days after the date on which the meeting
was held in a minute book which shall be kept at
the registered office of the corporation.

(b) A resolution in writing, signed by all the members
and entered into the minute book, shall be as valid
and effective as if it were passed at a meeting of the
members duly convened and held.

49. (1) Any member of a corporation who alleges that
any particular act or omission of the corporation or of
one or more other members is unfairly prejudicial, unjust
or inequitable to him, or to some members including him,
or that the affairs of the corporation are being conducted
in a manner unfairly prejudicial, unjust or inequitable to
him, or to some members including him, may make an
application to a Court for an order under this section.

(2) If on any such application it appears to the Court
that the particular act or omission is unfairly prejudicial,
unjust or inequitable as contemplated in subsection (1), or
that the corporation’s affairs are being conducted as so
contemplated, and if the Court considers it just and
equitable, the Court may with a view to settling the dis-
pute make such order as it thinks fit, whether for regulat-
ing the future conduct of the affairs of the corporation or
for the purchase of the interest of any member of the cor-
poration by other members thereof or by the corporation.

(3) When an order under this section makes any altera-
tion or addition to the relevant founding statement or
association agreement, or replaces any association agree-
ment, the alteration or addition or replacement shall have
effect as if it were duly made by agreement of the mem-
bers concerned.

(4) A copy of an order made under this section which -

(a) alters or adds to a founding statement shall within
twenty-eight days of the making thereof be lodged
by the corporation with the Registrar for registra-
tion;

Act No. 26, 1988
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(b) alters or adds to or replaces any association agree-
ment, shall be kept by the corporation at its
registered office where any member of the corpora-
tion may inspect it.

(5) Any corporation which fails to comply with any
provision of subsection (4) shall be guilty of an offence.

50. (1) Where a member or a former member of a cor-
poration is liable to the corporation -

(a) to make an initial contribution or any additional
contribution contemplated in subsection (1) and
(2)(a), respectively, of section 24; or

(b) on account of -

(i) the breach of a duty arising from his fiduciary
relationship to the corporation in terms of sec-
tion 42; or

(ii) negligence in terms of section 43,

any other member of the corporation may institute
proceedings in respect of any such liability on behalf of
the corporation against such member or former member
after notifying all other members of the corporation of
his intention to do so.

(2) After the institution of such proceedings by a mem-
ber the leave of the Court concerned shall be required for
a withdrawal of the proceedings or for any settlement of
the claim, and the Court may in connection with such
withdrawal or settlement make such orders as it may
deem fit.

(3) If a Court in any particular case finds that the
proceedings, if unsuccessful, have been instituted without
prima facie grounds, it may order the member who has
instituted them on behalf of the corporation, himself to
pay the costs of the corporation and of the defendant in
question in such manner as the Court may determine.

51. (1) Any payment by a corporation to any member
by reason only of his membership, may be made only -

(a) if, after such payment is made, the corporation’s
assets, fairly valued, exceed all its liabilities;
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(b) if the corporation is able to pay its debts as they
become due in the ordinary course of its business;
and

(c) if such payment will in the particular circumstances
not in fact render the corporation unable to pay its
debts as they become due in the ordinary course of
its business.

(2) A member shall be liable to a corporation for any
payment received contrary to any provision of subsection

(D).
(3) For the purposes of this section -

(a) without prejudice to the generality of the expres-
sion “payment by a corporation to any member by
reason only of his membership”, that expression -

(i) shall include a distribution, or a repayment of
any contribution, or part thereof, to a member;

(ii) shall exclude any payment to a member in his
capacity as a creditor of the relevant corpora-
tion and, in particular, a payment as remunera-
tion for services rendered as an employee or
officer of the corporation, a repayment of a
loan or of interest thereon or a payment of ren-
tal; and

(b) “payment” shall include the delivery or transfer of
any property.

52. (1) A corporation shall not, directly or indirectly,
make a loan -

(a) to any of its members;

(b) to any other corporation in which one or more of
its members together hold more than a fifty per
cent interest; or

(c) to any company or other juristic person (except a
corporation) controlled by one or more members of
the corporation,

and shall not provide any security to any person in con-
nection with any obligation of any such member, or other
corporation, company or other juristic person.
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(2) The provisions of subsection (1) shall not apply in
respect of the making of any particular loan or the provi-
sion of any particular security with the express previously
obtained consent in writing of all the members of a cor-
poration.

(3) Any member of a corporation who authorizes or
permits or is a party to the making of any loan or the pro-
vision of any security contrary to any provision of this
section -

(a) shall be liable to indemnify the corporation and
any other person who had no actual knowledge of
the contravention against any loss directly resulting
from the invalidity of such loan or security; and

(b) shall be guilty of an offence.
(4) For the purposes of this section -
(a) “loan” includes -

(i) a loan of any property; and

(ii) any credit extended by a corporation where the
debt concerned is not payable or is not being
paid in accordance with normal business prac-
tice in respect of the payment of debts of the
same kind;

(b) one or more members of a corporation shall only
be deemed to control a company or other juristic
person as contemplated in subsection (1)(c), if the
circumstances envisaged in section 226(1A)(b) of
the Companies Act in relation to a director or
manager or his nominee, or directors or managers
or their nominees, referred to in that section, and
a company or body corporate, are present in respect
of any such member or his nominee, or such mem-
bers or their nominees, and any such company or
other juristic person; and

(c) “security” includes a guarantee.
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PART VI
EXTERNAL RELATIONS

53. (1) Any contract in writing entered into by a person
professing to act as an agent or a trustee for a corporation
not yet formed, may after its incorporation be ratified or
adopted by such corporation as if the corporation had
been duly incorporated at the time when the contract was
entered into.

(2) The ratification or adoption by a corporation
referred to in subsection (1) shall be in the form of a con-
sent in writing of all the members of the corporation,
given within a time specified in the contract or, if no time
is specified, within a reasonable time after incorporation.

54. (1) Subject to the provisions of this section, any
member of a corporation shall in relation to a person who
is not a member and is dealing with the corporation, be
an agent of the corporation for the purposes of the busi-
ness of the corporation stated in its founding statement or
actually being carried on by it.

(2) Any act of a member shall bind corporation, if -

(a) such act is expressly or impliedly authorized by the
corporation, or is subsequently ratified by it; or

(b) such act is performed for the carrying on, in the
usual way, of business of the kind stated in a found-
ing statement of the corporation or actually being
carried on by the corporation at the time of the per-
formance of the act, unless the member so acting
has in fact no power to act for the corporation in
the particular matter and the person with whom he
deals has, or ought reasonably to have, knowledge
of the fact that the member has no such power.

(3) Where any act of a member of a corporation is per-
formed for a purpose apparently not connected with the
ordinary course of the business of the corporation stated
in its founding statement or actually being carried on by
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it at the time of the performance of the act, the corpora-
tion shall not be bound by such act, unless it has in fact
been authorized or is ratified as contemplated in subsec-
tion (2)(a) by the corporation.

(4) Where any association agreement restricts the
power of any member to represent a corporation, or
where any member is disqualified under section 47 from
participating in the management of the business of a cor-
poration, no act in contravention of the restriction or per-
formed by such disqualified person shall be binding on
the corporation with respect to any person who has, or
ought reasonably to have, knowledge of such restriction
or disqualification.

(5) Where the consent in writing of a member or mem-
bers of a corporation is in any particular case required in
terms of the proviso to section 46(b), no act in contraven-
tion of such requirement shall be binding on the corpora-
tion with respect to any person who has, or ought
reasonably to have, knowledge of the fact that the parti-
cular act is performed in contravention of such require-
ment.

55. (1) If the relationship between any company and
any corporation is such that the corporation, if it were a
company, would be a holding company of such company,
the provisions of section 37 of the Companies Act regard-

ing -

(a) the employment of funds of a company in a loan
to; or

(b) the provision of any security by a company to
another person in connection with an obligation
of,

its holding company, or a company which is a subsidiary
of that holding company but is not a subsidiary of itself,
shall mutatis mutandis apply in relation to any such
employment of funds or provision of security by any such
company in respect of any such corporation and in
respect of any company which would be a subsidiary of
the corporation were it a company, but which is not a sub-
sidiary of the first-mentioned company.
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(2) In the application in terms of subsection (1) of the
provisions of subsection (3)(b) of the said section 37 of
the Companies Act any reference therein to a director or
officer, or a former director or officer, of a holding com-
pany, shall be construed as a reference to any member or
officer, or former member or officer, of a corporation
envisaged in subsection (1).

(3) If the relationship between any company and any
corporation is as envisaged in subsection (1), the provi-
sions of section 226 of the Companies Act regarding the
making by a company of any loan to, or the provision of
security by a company to another person in connection
with any obligation of -

(a) any director or manager of the company’s holding
company or of another company which is a sub-
sidiary of its holding company; or

(b) another company controlled by one or more direc-
tors or managers of the company’s holding com-
pany or of a company which is a subsidiary of its
holding company,

shall mutatis mutandis apply in relation to any such loan
or provision of security by any such company in respect
of -

(i) any member or officer of any such corporation, or
any director or officer of another company which
would be a subsidiary of any such corporation were
the corporation a company; and

(ii) another company controlled by one or more mem-
bers of any such corporation, or by one or more
directors or managers of a company which whould
be a subsidiary of the corporation were it a com-

pany.

(4) In the application in terms of subsection (3) of the
provisions of subsection (5) of the said section 226 of the
Companies Act any reference therein to any director or
officer of a holding company, shall be construed as a
reference to any member or officer of a corporation
envisaged in subsection (1).
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56. (1) A corporation shall keep in one of the official

PART VII

ACCOUNTING AND DISCLOSURE

languages of the territory such accounting records as are
necessary fairly to present the state of affairs and business
of the corporation, and to explain the transaction and
financial position of the business of the corporation,

including -

(a) records showing its assets and liabilities, members’
contributions, undrawn profits, revaluations of
fixed assets and amounts of loans to and from
members;

(b) a register of fixed assets showing the respective
dates of acquisition and the cost thereof, deprecia-
tion and the respective dates of any disposals and
the consideration received in respect thereof:
Provided that in the case of a corporation which
has been converted from a company in terms of
section 27, the existing fixed asset register of the
company shall be deemed to be such a register in
respect of the corporation, and such particulars
therein shall be deemed to apply in respect of it;

(¢) records containing entries from day to day of all
cash received and paid out, in sufficient details to
enable the nature of the transactions and, except in
the case of cash sales, the names of the parties to
the transactions to be identified;

(d) records of all goods purchased and sold on credit,
and services received and rendered on credit, in
sufficient detail to enable the nature of those goods
or services and the parties to the transactions to be
identified;

(e) statements of the annual stocktaking, and records
to enable the value of stock at the end of the finan-
cial year to be determined; and

(f) vouchers supporting entries in the accounting
records.

(2) The accounting records relating to -

Accounting records.

Act No. 26, 1988
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(a) contributions by members;
(b) loans to and from members; and
(¢) payments to members,

shall contain sufficient detail of individual transactions to
enable the nature and purpose thereof to be clearly identi-
fied.

(3) The accounting records referred to in subsection (1)
shall be kept in such a manner as to provide adequate
precautions against falsification and to facilitate the dis-
covery of any falsification.

(4) The accounting records shall be kept at the place or
places of business or at the registered office of the corpo-
ration and shall, wherever kept, be open at all reasonable
times for inspection by any member.

(5) (a) Any corporation which fails to comply with
any provision of any of the preceding subsections
of this section, and every member thereof who is a
party to such failure or who fails to take all
reasonable steps to secure compliance by the corpo-
ration with any such provision, shall be guilty of an
offence.

(b) In any proceedings against any member of a corpo-
ration in respect of an offence consisting of a
failure to take reasonable steps to secure compli-
ance by a corporation with any provision referred
to in paragraph (a), it shall be a defence if it is
proved that the accused had reasonable grounds for
believing and did believe that a competent and
reliable person was charged with the duty of seeing
that any such provision was complied with, and
that such person was in a position to discharge that
duty, and that the accused had no reason to believe
that such person had in any way failed to discharge
that duty.

57. (I1)(a) A corporation shall fix a date on which, in
each year, its financial year will end.

(b) The financial year of the corporation shall be its
annual accounting period.

Act No. 26, 1988
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(2) The date referred to in subsection (1)(a), may, sub-
ject to the provisions of section 15(2), be changed by a
corporation before the end of the current financial year -

(a) to a date being not more than six months earlier; or

(b) upon payment of the annual duty referred to in sec-
tion 13A(3), to a date being not more than six
months later.

(3) Notwithstanding the provisions of subsection (2),
the first financial year of a corporation shall commence
on the date of its registration and shall end on the date
referred to in subsection (1)(a) occurring not less than
three nor more than fifteen months after the date of regis-
tration: Provided that the first financial year of a corpo-
ration converted from a company in terms of section 27,
shall end on the date on which the financial year of the
company would have ended had it not been so converted.

58. (I) The members of a COl‘pOI'atiOﬂ shall within siXx  Annual financial state-
months after the end of every financial year of the corpo- ™"
ration cause financial statements in respect of that finan-
cial year to be made out in one of the official languages
of the territory.

(2) The financial statements of a corporation -
(a) shall consist of -

(i) a balance sheet and any notes thereon; and

(i1) an income statement or any similar financial
statement where such form is appropriate, and
any notes thereon;

(b) shall in conformity with generally accepted
accounting practice, appropriate to the business of
the corporation, fairly present the state of affairs of
the corporation as at the end of the financial year
concerned, and the results of its operations for that
year;

(c) shall disclose seperately the aggregate amounts, as
at the end of the financial year, of contributions by
members, undrawn profits, revaluations of fixed
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assets and amounts of loans to or from members,
and the movements in these amounts during the
year;

(d) shall be in agreement with the accounting records,
which shall be summarised in such a form that -

(i) compliance with the provisions of this subsec-
tion is made possible; and

(ii) an accounting officer is enabled to report to the
corporation in terms of section 62(1)(c) without
it being necessary to refer to any subsidiary
accounting records and vouchers supporting
the entries in the accounting records: Provided
that nothing contained in this paragraph shall
be construed as preventing an accounting
officer, if he deems it necessary, from inspect-
ing such subsidiary accounting records and
vouchers; and

(e) shall contain the report of the accounting officer
referred to in section 62(1)(c).

(3) The annual financial statements shall be approved
and signed by or on behalf of every member of the corpo-
ration.

(4) (a) Any member of a corporation who fails to take
all reasonable steps to comply or to secure compli-
ance with any provision of this section, shall be
guilty of an offence.

(b) In any proceedings against any member of a corpo-
ration under paragraph (a) the defence referred to
in section 56(5)(b) shall be available to him.

59. (1) Every corporation shall appoint an accounting  Appointment of
officer in accordance with the provisions of this Act. REFOIRInE oo,

(2) The appointment of the first accounting officer of
a corporation referred to in section 12(g)(i) shall take
effect on the date of the registration of the corporation.

(3) If a vacancy occurs in the office of an accounting
officer, whether as a result of removal, resignation or
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otherwise, the corporation shall within fourteen days
appoint another accounting officer and comply with the
provisions of subsection (2) of section 15: Provided that
the provisions of subsection (3) of the said section 15 shall
apply where the said subsection (2) of that section has not
so been complied with, whether or not an appointment of
such other accounting officer has been made.

(4) A corporation shali inform its accounting officer in
writing of his removal from office.

(5) (a) An accounting officer shall on resignation or
removal from office forthwith inform every mem-
ber of the corporation thereof in writing, and shall
send a copy of the letter to the last known address
of the registered office of the corporation.

(b) If an accounting officer who has been removed
from office is of the opinion that he was removed
for improper reasons, he shall forthwith by certi-
fied post inform the Registrar thereof, and shall
send a copy of the letter to every member.

60. (1) No person shall be qualified for appointment  Qualifications of
as an accounting officer of a corporation, unless he is a  “counine officers
member of a recognized profession which -

(a) as a condition for membership, requires its mem-
bers to have passed examinations in accounting and
related fields of study which in the opinion of the
Cabinet would qualify such members to perform
the duties of an accounting officer under this Act;

(b) has the power to exclude from membership those
persons found guilty of negligence in the perfor-
mance of their duties or of conduct which is dis-
creditable to their profession; and

(¢) has been named in a notice referred to in subsection

Q).

(2) The Cabinet may from time to time publish by
notice in the Official Gazette the names of those profes-
sions whose members are qualified to perform the duties
of an accounting officer in terms of this Act.
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(3) A member or employee of a corporation, and a
firm whose partner or employee is a member or employee
of a corporation, shall not qualify for appointment as an
accounting officer of such corporation unless all the
members consent in writing to such appointment.

(4) A firm may be appointed as an accounting officer
of a corporation, provided that each partner in the firm
is qualified to be so appointed.

61. (1) An accounting officer of a corporation shall at  right of access and
all times have a right of access to the accounting records fmunins ifeers.
and all the books and documents of the corporation, and
to require from members such information and explana-
tions as he considers necessary for the performance of his

duties as an accounting officer.

(2) The remuneration of an accounting officer shall be
determined by agreement with the corporation.

62. (1) The accounting officer of a corporation shall,  Dputies of accounting
not later than three months after completion of the °"e™®
annual financial statements -

(a) subject to the provisions of section 58(2) (d), deter-
mine whether the annual financial statements are in
agreement with the accounting records of the cor-
poration;

(b) determine the accounting policies applied in the
preparation of the annual financial statements; and

(¢) report in respect of paragraphs (a) and (b) to the
corporation.

(2) (a) If during the performance of his duties an
accounting officer becomes aware of any con-
travention of a provision of this Act, he shall
describe the nature of such contravention in this
report.

(b) Where an accounting officer is a member or
employee of a corporation, or is a firm of which a
partner or employee is a member or employee of
the corporation, his report shall state that fact.

(3) If an accounting officer of a corporation -
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(a) at any time knows, or has reason to believe, that the
corporation is not carrying on business or is not in
operation and has no intention of resuming opera-
tions in the foreseeable future; or

(b) during the performance of his duties finds -

(i) that any change, during a relevant financial
year, in respect of any particulars mentioned in
the relevant founding statement has not been
registered;

(ii) that the annual financial statements indicate
that as at the end of the financial year con-
cerned the corporation’s liabilities exceed its
assets; or

(iii) that the annual financial statements incor-
rectly indicate that as at the end of the finan-
cial year concerned the assets of the corpora-
tion exceed its liabilities, or has reason to
believe that such an incorrect indication is
given,

he shall forthwith by certified post report accordingly to
the Registrar.

PART VIII

LIABILITY OF MEMBERS AND OTHERS FOR
DEBTS OF CLOSE CORPORATION

63. Notwithstanding anything to the contrary con-
tained in any provision of this Act, the following persons
shall in the following circumstances together with a cor-
poration be jointly and severally liable for the specified
debts of the corporation:

(a) Where the name of the corporation is in any way
used without the abbreviation CC or BK as
required by section 22(1), any member of the corpo-
ration who is responsible for, or who authorized or
knowingly permits the omission of such abbrevia-
tion, shall be so liable to any person who enters into
any transaction with the corporation from which a
debt accrues for the corporation while he, in conse-
quence of such omission, is not aware that he is
dealing with a corporation;

Act No. 26, 1988
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(c)

(d)

(e)

(f)

(2)
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where any member fails to pay money or to deliver
or transfer property to the corporation as required
by section 24(4), he shall be so liable for every debt
of the corporation incurred from its registration to
the date of the actual payment, delivery or transfer
of such money or property;

where the number of members of a corporation
exceeds the maximum specified in section 28 for a
period of six months, every such member shall be
so liable for every debt of the corporation incurred
while the number of members so exceeded or con-
tinues to exceed such maximum;

where a juristic person purports to hold, whether
directly or indirectly, a member’s interest in the cor-
poration in contravention of any provision of sec-
tion 29, such juristic person and any nominee
referred to in that section shall, notwithstanding
the invalidity of the holding of such interest, be so
liable for every debt of the corporation incurred
during the time the contravention continues;

where the corporation makes a payment in respect
of the acquisition of a member’s interest in con-
travention of any provision of section 39, every per-
son who is a member at the time of such payment
and who is aware of the making of such payment,
including a member or a former member who
receives or who received such payment, shall be so
liable for every debt of the corporation incurred
prior to the making of such payment unless, in the
case of a member who is so aware, he proves that
he took all reasonable steps to prevent the payment;

where the corporation gives financial assistance for
the purpose of or in connection with any acquisi-
tion of a member’s interest in contravention of any
provision of section 40, every person who is a mem-
ber at the time of the giving of such assitance, and
who is aware of the giving of such assistance, and
the person who receives such assitance, shall be so
liable for every debt of the corporation incurred
prior to the giving of such assistance unless, in the
case of a member who is so aware, he proves that
he took all reasonable steps to prevent the payment;

where a person takes part in the management of the
business of the corporation while disqualified from
doing so in terms of section 47(1)(b) or (c), that

Act No. 26, 1988
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person shall be so liable for every debt of the corpo-
ration which it incurs as a result of his participation
in the management of the corporation; and

(h) where the office of accounting officer of the corpo-
ration is vacant for a period of six months, any per-
son who at any time during that period was a mem-
ber and aware of the vacancy, and who at the expi-
ration of that period is still a member, shall be so
liable for every debt of the corproation incurred
during such existence of the vacancy and for every
such debt thereafter incurred while the vacancy
continues and he still is a member.

64. (1) If it at any time appears that any business of a
corporation was or is being carried on recklessly, with
gross negligence or with intent to defraud any person or
for any fraudulent purpose, a Court may on the applica-
tion of the Master, or any creditor, member or liquidator
of the corporation, declare that any person who was
knowingly a party to the carrying on of the business in
any such manner, shall be personally liable for all or any
of such debts or other liabilities of the corporation as the
Court may direct, and the Court may give such further
orders as it considers proper for the purpose of giving
effect to the declaration and enforcing that liability.

(2) Without prejudice to any other criminal liability
incurred where any business of a corporation is carried on
in any manner contemplated in subsection (1), every per-
son who is knowingly a party to the carrying on of the
business in any such manner, shall be guilty of an offence.

65. Whenever a Court on application by an interested
person, or in any proceedings in which a corporation is
involved, finds that the incorporation of, or any use of,
that corporation, constitutes a gross abuse of the juristic
personality of the corporation as a separate entity, the
Court may declare that the corporation is to be deemed
not to be a juristic person in respect of such rights, obli-
gations or liabilities of the corporation, or of such mem-
ber or members thereof, or of such other person or per-
sons, as are specified in the declaration, and the Court
may give such further order or orders as it may deem fit
in order to give effect to such declaration.
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PART IX

WINDING-UP

66. (1) The provisions of the Companies Act which
relate to the winding-up of a company, including the regu-
lations made thereunder, (except sections 337, 338, 344,
345, 346(2), 347(3), 349, 364, 365(2), 367 to 370, inclusive
377, 387, 389, 390, 395 to 399, inclusive, 400(1)(b), 401,
402, 417, 418, 419(4), 421, 423 and 424), shall apply muta-
tis mutandis and in so far as they can be applied to the li-
quidation of a corporation in respect of any matter not
specifically provided for in this Part or in any other provi-
sion of this Act.

(2) For the purposes of subsection (1) -

(a) any reference in a relevant provision of the Compa-
nies Act, and in any provision of the Insolvency
Act, 1936 (Act 24 of 1936), made applicable by any

such provision -

(@)

to a company, shall be construed as a refe-
rence (o a corporation;

(i) to a share in a company, shall be construed as

(iii)

(iv)

v)

(vi)

a reference to a member’s interest in a corpo-
ration;

to a member, director, shareholder or con-
tributory of a company, shall be construed as
a reference to a member of a corporation;

to an auditor of a company, shall be con-
strued as a reference to an accounting officer
of a corporation;

to an officer or a secretary of a company,
shall be construed as a reference to a
manager or a secretary who is an officer of a
corporation;

to a registered office of a company, shall be
construed as a reference to a registered office
of a corporation;

Act No. 26, 1988
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(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(x1v)

to a memorandum or articles of association
of a company, shall be construed as a refer-
ence to a founding statement and an associa-
tion agreement of a corporation, respec-
tively;

to the Registrar of Companies, shall be con-
strued as a reference to the Registrar;

to the Companies Act or the regulations
made thereunder, or to any provision thereof,
shall be construed as including a reference to
this Act or the regulations made thereunder,
or to any corresponding provision thereof, as
the case may be;

to an insolvent estate, shall be construed as a
reference to a corporation;

to a provisional liquidator of a company, or
to a liquidator of a company or a trustee of
an insolvent estate, shall be construed as a
reference to a provisional liquidator and to a
liquidator of a corporation, respectively;

to the sheriff, shall be construed as including
a reference to a messenger of a magistrate’s
court;

to the Registrar of the Court, shall be con-
strued as including a reference to a clerk of a
magistrate’s court; and

to a Court, shall be construed as a reference
to a Court having jurisdiction under this Act;

(b) a reference to a special resolution -

(i) referred to in sections 340(2), 350(1), 351(1),
352, 356(2), 357(3) and (4), 359(1), 362(1) and
363(1) of the Companies Act, shall be con-
strued as a reference to a written resolution for
the voluntary winding-up of a corporation in
terms of section 67 of this Act; and

(ii) referred to in section 422(1)(b) of the Compa-
nies Act, shall be construed as a reference to a
written resolution signed by or on behalf of all
the members of a corporation; and

Act No. 26, 1988
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(c) it shall be deemed that the following paragraph has
been substituted for paragraph (b) of section 358 of
the Companies Act:

“(b) whereany other action or proceeding is being or
about to be instituted against the company in
any court in theterritory, apply to such court for
an order restraining further proceedings in the
action or proceeding,”.

67. (1) A corporation may be wound up voluntarily if
all its members so resolve at a meeting of members called
for the purpose of considering the winding-up of the cor-
poration, and sign a written resolution that the corpora-
tion be wound up voluntarily by members or creditors, as
the case may be.

(2) A copy of the written resolution, in duplicate in the
prescribed form, shall be lodged within twenty-eight days
after the date of the passing of the resolution, together
with the prescribed fee, with the Registrar, who shall
register such resolution if it complies with the provisions
of subsection (1).

(3) If such copy of the written resolution is not so
registered by the Registrar within ninety days from the
date of the passing of the resolution, the resolution shall
lapse and be void.

(4) A resolution in terms of this section shall not take
effect until it has been registered by the Registrar.

68. A corporation may be wound up by a Court, if -

(a) members having more than one half of the total
number of votes of members, have so resolved at a
meeting of members called for the purpose of con-
sidering the winding-up of the corporation, and
have signed a written resolution that the corpora-
tion be wound up by a Court;

(b) the corporation has not commenced its business
within a year from its registration, or has sus-
pended its business for a whole year;

(c) the corporation is unable to pay its debts; or

(d) it appears on application to the Court that it is just
and equitable that the corporation be wound up.

Act No. 26, 1988
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69.
shall be deemed to be unable to pay its debts, if -

(a)

(b)

(c)

()

CLOSE CORPORATIONS ACT, 1988 Act No. 26, 1988

(1) For the purposes of section 68(c) a corporation  Circumstances under

debts.

a creditor, by cession or otherwise, to whom the
corporation is indebted in a sum of not less than
two hundred rand then due has served on the cor-
poration, by delivering it at its registered office, a
demand requiring the corporation to pay the sum
so due, and the corporation has for twenty-one
days thereafter neglected to pay the sum or to
secure or compound for it to the reasonable satis-
faction of the creditor; or

any process issued on a judgement, decree or order
of any court in favour of a creditor of the corpora-
tion is returned by a sheriff, or a messenger of a
magistrate’s court, with an endorsement that he has
not found sufficient disposable property to satisfy
the judgement, decree or order, or that any disposa-
ble property found did not upon sale satisfy such
process; or

it is proved to the satisfaction of the Court that the
corporation is unable to pay its debts.

In determining for the purposes of subsection (1)

whether a corporation is unable to pay its debts, the
Court shall also take into account the contigent and
prospective liabilities of the corporation.

70.
member of a corporation shall in the winding-up of the

which corporation
deemed unable 1o pay

(l) Subject to the pI'OVISiOl'lS of this SeCtiOﬂ, NO  Repayments by mem-

bers.

corporation be liable for the repayment of any payment
made by the corporation to him by reason only of his
membership, if such payment complies with the require-
ments of section 51(1).

()

In the winding-up of a corporation unable to pay

its debts, any such payment made to a member by reason
only of his membership within a period of two years
before the commencement of the winding-up of the cor-
poration, shall be repaid to the corporation by the mem-
ber, unless such member can prove that -

(a)

after such payment was made, the corporation’s
assets, fairly valued, exceeded all its liabilities; and
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(b) such payment was made while the corporation was
able to pay its debts as they become due in the ordi-
nary course of its business; and

(c) such payment, in the particular circumstances, did
not in fact render the corporation unable to pay its
debts as they became due in the ordinary course of
its business.

(3) A person who has ceased to be a member of the
corporation concerned within the said period of two
years, shall also be liable for any repayment provided for
in subsection (2) if, and to the extent that, repayments by
present members, together with all other available assets,
are insufficient for paying all the debts of the corpora-
tion.

(4) A certificate given by the Master as to the amount
payable by any member or former member in terms of
subsection (2) or (3) to the corporation, may be for-
warded by the liquidator to the clerk of the magistrate’s
court in whose area of jurisdiction the registered office of
the corporation is situated, who shall record it, and there-
upon such notice shall have the effect of a civil judgement
of that magistrate’s court against the member or former
member concerned.

(5) The court in question may, on application by a
member or former member referred to in subsection (3),
make any order that it deems fit in regard to any certifi-
cate referred to in subsection (4).

71. (1) If a corporation being wound up is unable to
pay its debts, and -

(a) any direct or indirect payment of a salary or other
remuneration was made by the corporation within
a period of two years before the commencement of
its winding-up to a member in his capacity as an
officer or employee of the corporation; and

(b) such payment was, in the opinion of the Master,
not bona fide or reasonable in the circumstances,

the Master shall direct that such payment, or such part
thereof as he may determine, be repaid by such member
to the corporation.

Act No. 26, 1988
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(2) A person who has within a period of two years
referred to in subsection (1)(a) ceased to be a member of
a corporation referred to in that subsection may, under
the circumstances referred to therein, be directed by the
Master to make a repayment provided for in subsection
(1), if, and to the extent that, any such repayments by
present members are, together with all other available
assets, insufficient for paying all the debts of the corpora-
tion.

(3) The provisions of subsections (4) and (5) of section
70 shall mutatis mutandis apply in respect of any repay-
ment to a corporation in terms of subsection (1) or (2).

72. (1) In the winding-up of a corporation unable to
pay its debts, the members of the corporation may at any
time after the first meeting of creditors submit to the li-
quidator a written offer of composition, signed by the
members holding more than fifty per cent of members’
interests in the corporation.

(2) (a) The provisions of sections 119, 120, 123 and
124(1) and (5) of the Insolvency Act, 1936 (Act 24
of 1936), shallvnutatis mutandis apply in respect of
the procedure and effect of any such composition,
and the liquidator’s functions thereunder.

(b) For the purposes of paragraph (a), any reference in
any provision referred to therein -

(i) to an insolvent or insolvent estate, shall be
construed as a reference to the corporation
concerned;

(ii) to a trustee shall be construed as a reference to
the liquidator of the corporation concerned;
and

(iii) to the rehabilitation of an insolvent, shall be
construed as a reference to the setting aside of
the winding-up of the corporation concerned.

73. (1) Where in the course of the winding-up of a cor-
poration it appears that any person who has taken part in
the formation of the corporation, or any former or
present member, officer or accounting officer of the cor-
poration has misapplied or retained or become liable or
accountable for any money or property of the corpora-
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tion, or has been guilty of any breach of trust in relation
to the corporation, a Court may, on the application of the
Master or of the liquidator or of any creditor or member
of the corporation, inquire into the conduct of such per-
son, member, officer or accounting officer and may order
him to repay or restore the money or property, or any part
thereof, with interest at such rate as the Court considers
just, or to contribute such sum to the assets of the corpo-
ration by way of compensation or damages in respect of
the misapplication, retention or breach of trust, as the
Court considers just.

(2) The provisions of subsection (1) shall apply in
respect of any person, member, officer or accounting
officer referred to therein, notwithstanding the fact that
such person may also be criminally responsible in respect
of any conduct contemplated therein.

74. (1) For the purposes of COHdUCliﬂg the proceedings  Appointment of liqui-
in a winding-up of a corporation, the Master shall "
appoint a suitable natural person as liquidator.

(2) The Master shall make an appointment as soon as
is practicable after a provisional winding-up order has
been made, or a copy of a resolution for the voluntary
winding-up has been registered in terms of section 67(2).

(3) When the Master in the case of a voluntary
winding-up by members makes an appointment, he shall
take into consideration any further resolution at a meet-
ing of members nominating a person as liquidator.

(4) In the case of a creditors’ voluntary winding-up
and a winding-up by the Court, the Master shall, subject
to the provisions of section 76, if a person is nominated
as co-liquidator at the first meeting of creditors, appoint
such person as co-liquidator as soon as he has given secu-
rity to the satisfaction of the Master for the proper per-
formance of his duties.

75. (1) When a vacancy occurs in the office of a liqui-  vacancies in office of
dator of a corporation, the Master may - eiciarees:

(a) where the vacancy occurs in the office of a liquida-
tor nominated by members or creditors, direct any
remaining liquidator to convene a meeting of credi-
tors or members, as the case may be, to nominate
a liquidator to fill the vacancy;
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(b) in a case other than a case contemplated in para-
graph (a), if he is of opinion that any remaining li-
quidator will be able to complete the winding-up,
dispense with the appointment of a liquidator to
fill the vacancy, and direct the remaining liquidator
to complete the winding-up; or

(c) in any other case, appoint a liquidator to fill the
vacancy.

(2) The provisions of the Companies Act relating to
the nomination or appointment of a liquidator, as
applied by section 66 of this Act, and of this Act, shall
apply to the nomination or appointment of a liquidator
to fill a vacancy in the office of liquidator.

76. (1) If a person who has been nominated as liquida-
tor by any meeting of creditors or of members of a corpo-
ration was not properly nominated, or is disqualified
from being nominated or appointed as liquidator pur-
suant to section 372 or 373 of the Companies Act, as
applied by section 66 of this Act, or has failed to give
within a period of twenty-one days as from the date upon
which he was notified that the Master had accepted his
nomination or within such further period as the Master
may allow, the security mentioned in section 375(1) of the
Companies Act, as so applied, or, if in the opinion of the
Master the person nominated as liquidator should not be
appointed as liquidator of the corporation concerned, the
Master shall give notice in writing to the person so nomi-
nated that he declines to accept his nomination or to
appoint him as liquidator, and shall in such notice state
his reasons for declining to accept his nomination or to
appoint him: Provided that if the Master declines to
accept the nomination for appointment as liquidator
because he is of the opinion that the person nominated
should not be appointed as liquidator, it shall be suffi-
cient if the Master states in that notice, as such reason,
that he is of the opinion that the person nominated
should not be appointed as liquidator of the corporation
concerned.

(2) (a) When the Master has so declined to accept the
nomination of any person or to appoint him as li-
quidator, or when the Cabinet has under section
371(3) of the Companies Act, as applied by section
66 of this Act, set aside the appointment of a liqui-
dator, the Master shall convene a meeting of credi-
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tors or members, as the case may be, of the corpo-
ration concerned for the purpose of nominating
another person for appointment as liquidator.

(b) In the notice convening any said meeting the
Master shall state that he has declined to accept the
nomination for appointment as liquidator of the
person previously nominated, or to appoint the
person so nominated and, subject to the proviso to
subsection (1), the reasons therefor, or that the
appointment of the person previously appointed as
liquidator has so been set aside by the Cabinet, as
the case may be, and that the meetings are con-
vened for the purpose of nominating another per-
son for appointment as liquidator.

(c) The Master shall post a copy of such notice to every
creditor whose claim against the company was
previously proved and admitted.

(d) Any meeting referred to in paragraph (a) shall be
deemed to be a continuation of the relevant first
meeting of creditors or of members, or of any such
meeting referred to in section 75, as the case may
be.

(3) If the Master again so declines for any reason men-
tioned in subsection (1) to accept the nomination for
appointment as liquidator by any meeting referred to in
subsection (2), or to appoint a person so nominated -

(a) he shall act in accordance with the provisions of
subsection (1); and

(b) if the person so nominated as sole liquidator has
not or if all the persons so nominated have not been
appointed by him, he shall appoint as liquidator or
liquidators of the corporation concerned any other
person or persons not disqualified from being li-
quidator of that corporation.

77. (1) At the request of a liquidator the Master may  Resignation and absence
relieve him of his office upon such conditions as the °F fawdaor
Master may think fit.

(2) A liquidator shall not be absent from the territory
for a period exceeding sixty days, unless -
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(a) the Master has before his departure from the terri-
tory granted him permission in writing to be
absent; and

(b) he complies with such conditions as the Master
may think fit to impose.

(3) Every liquidator who is relieved of his office by the
Master, or who is permitted to absent himself for a period
exceeding sixty days from the territory, shall give notice
thereof in the Official Gazette.

78. (1) A liquidator shall as soon as may be and, First meeting of eredi-
except with the consent of the Master, not later than one '™ #"¢ members
month after a final winding-up order has been made by
a Court or a resolution of the creditors’ voluntary
winding-up has been registered -

(a) sumon a meeting of the creditors of the corpora-
tion for the purpose of -

(i) considering the statement as to the affairs of
the corporation lodged with the Master;

(i1) the proving of claims against the corporation;

(iii) deciding whether a co-liquidator should be
appointed and, if so, nominating a person for
appointment; and

(iv) receiving or obtaining, in a winding-up by the
Court or a creditors’ voluntary winding-up,
directions or authorization in respect of any
matter regarding the liquidation; and

(b) summon a meeting of members of the corporation
for the purpose of -

(i) considering the said statement as to the affairs
of the corporation, unless the meeting of mem-
bers when passing a resolution for the volun-
tary winding-up of the corporation has already
considered the said statement; and

(ii) receiving or obtaining directions or authoriza-
tion in respect of any matter regarding the li-
quidation.
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(a) The provisions of the law relating to insolvency
in respect of voting, the manner of voting and vot-
ing by an agent at meetings of creditors, shall apply
mutatis mutandis in respect of any meeting referred
to in this section: Provided that in a winding-up by
the Court a member or former member of a corpo-
ration shall have no voting right in respect of the
nomination of a liquidator based on his loan
account with the corporation or claims for arrear
salary, travelling expenses or allowances due by the
corporation, or claims paid by such member or
former member on behalf of the corporation.

The provisions of paragraph (a) shall mutatis
mutandis apply in respect of a person to whom a
right contemplated in that paragraph has been
ceded.

Except in the case of a members’ voluntary

winding-up, a liquidator shall, as soon as practicable and,
except with the consent of the Master, not later than three
months after the date of his appointment, submit to a
general meeting of creditors and members of the corpora-
tion concerned a report as to the following matters:

(a)

(b)

(c)

(d)

The estimated amounts of the corporation’s assets
and liabilities;

if the corporation has failed, the causes of the
failure;

whether or not he has submitted or intends to sub-
mit to the Master a report under section 400(2) of
the Companies Act, as applied by section 66 of this
Act;

whether or not any member or former member
appears to be liable -

(i) to the corporation on the ground of breach of
trust or negligence;

(ii) to make repayments to the corporation in
terms of section 70(2) or (3) or section 71(1) or

(2);

(iii) to either a creditor of the corporation or the
corporation itself, as the case may be, by virtue
of any provision of Part VIII of this Act;
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(e)

()

(2)

(h)

(i)

80.
debts

(a)

(b)

(©)

(d)

81.
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any legal proceedings by or against the corporation
which may have been pending at the date of the
commencement of the winding-up, or which may
have been or may be instituted;

whether or not further enquiry is in his opinion
desirable in regard to any matter relating to the for-
mation or failure of the corporation or the conduct
of its business;

whether or not the corporation has kept the
accounting records required by section 56 and, if
not, in what respects the requirements of that sec-
tion have not been complied with;

the progress and prospects in respect of the
winding-up; and

any other matter which he may consider fit, or in
connection with which he may require the direc-
tions of the creditors.

The liquidator of the corporation unable to pay its

shall ascertain whether members or former mem-
bers of the corporation are liable in terms of sec-
tion 70(2) or (3) to make repayments;

shall ascertain whether circumstances justify and
approach to the Master for a direction that mem-
bers or former members of the corporation make
repayments in terms of section 71(1) or (2);

may, if necessary, enforce such repayments; and

may, in the event of the death of such member or
former member liable for or directed to make a
repayment, or of the insolvency of his estate, claim
the amount due from the estate concerned.

(1) The liquidator of a corporation unable to pay

its debts shall ascertain whether, on the facts reasonably
available to him, there is reason to believe that any mem-
ber or former member of the corporation, or any other
person, has by virtue of any provision of Part VIII of this
Act incurred any liability to a creditor of the corporation
or to the corporation itself, as the case may be.
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(2) If the liquidator finds that there is such reason in
respect of any creditor who has proved a claim, he shall
in writing inform such creditor accordingly, and if the cre-
ditor recovers the amount of his claim or part thereof
from such member or former member, or from such other
person, the liquidator shall take such recovery into
account in determining the dividend payable to the cre-
ditor.

(3) In particular the liquidator shall determine whether
an application to the Court in terms of section 64(1) is
justified and advisable.

PART X
PENALTIES AND GENERAL

82. (1) Any corporation or a member or officer of a penalties.
corporation or any other person convicted of any offence
in terms of this Act, shall be liable to be sentenced, in the
case of an offence referred to -

(a) in section 52, 56 or 64, to a fine not exceeding
R2 000 or imprisonment for a period not exceeding
two years, or to both such fine and such imprison-
ment;

(b) in section 58, to a fine not exceeding R1 000 or
imprisonment for a period not exceeding one year,
or to both such fine and such imprisonment;

(c) in section 20, 23 or 47, to a fine not exceeding R500
or imprisonment for a period not exceeding six
months, or to both such fine and such imprison-
ment; and

(d) in section 16, 41 or 49, to a fine not exceeding R100
or imprisonment for a period not exceeding three
months, or to both such fine and such imprison-
ment.

(2) The Court convicting any such corporation, mem-
ber, officer or person for failuyre to perform any act
required to be performed by it or him under this Act, may,
in addition to any penalty which the Court imposes, order
such corporation, member, officer or person to perform
such act within such period as the Court may determine.
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(3) Any person who, in respect of any offence under
any provision of the Companies Act, or of the Insolvency
Act, 1936 (Act 24 of 1936), which is made applicable by
any provision of this Act, is convicted of any such offence
under any such provision as so applied, shall be liable to
be sentenced to the penalties which are imposed in respect
of any such offence by any applicable provision of the
said Companies Act or Insolvency Act, as the case may
be.

83. This Act shall be called the Close COrDOfatiOﬂS Short title and com-
Act, 1988, and shall come into operation on a date fixed ™™™
by the Administrator-General by proclamation in the
Official Gazette.



