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INDUSTRIAL PROPERTY ACT, 2014
(Act 7 of 2014)

* I assent

J. A. Michel

President

25th April, 2014

AN ACT to provide for the adequate protection and
enforcement of industrial property rights in order to
i encourage local inventive and innovative activities,
¥ stimulate transfer of foreign technology, promote foreign
- direct investment, create competitive business
¢ environment, discourage unfair practices, enhance free
E and fair practice and thereby foster socio economic
5. development and for matters connected therewith or
¢ incidental thereto.

2 ENACTED by the President and the National Assembly.

PART I - PRELIMINARY

1. This Act may be cited as the Industrial Property Act,  Short title and
§ 2014 and shall come into operation on such date as the Minister ~ ommencement

* may, by notice publlshed in the Gazette, appoint.
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Interpretation

2.7

In this Act, unless the context otherwise requires —

«guthorised officer” means a police officer or any
officer or class or description of officers appointed
by the Minister to exercise the powers and perfgrm
the duties conferred and imposed on an authorised
officer by this Act.

“éertiﬁcation mark” means any mar}< that
distinguishes goods or services thatare certified by
the owner of the certification mark in relation to

origin, material, mode of manufacture of goods o

performance of services, quality, accuracy or othe
characteristics from other goods oOr Services not so

certified.

' «collective mark” means any mark that belongs td |

a collective entity such as ‘a _cooperative, a

association or a federation of industries, producer i -

or traders and that distinguishes the goods o
services of the members of the collective enti
from the goods or services of other enterprises;

“counterfeit goods” means any goods, includin,
packaging, bearing without authorisation a mar
which is identical to the mark validly registered

respect of such goods, or which cannot ©
distingnished in its essential aspects from such
mark, and which thereby. infringes the righ
protected under this Act; '

“Court” means the Supreme Court of Seychelles;

.. “exp@i't?’ means the act of taking any goods out

Seychelles;

“foreigner” means a person who is not domict
or has meregistered business in Seychelles;
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“geographical indication” means an indication
that identifies goods as originating in the territory
of a country; or a region or locality in that

territory,- where a given quality, reputation or -

other characteristics of the goods is essentially
attributable to its place of origin;

“goods” means any natural or agricultural product
or any product of handicraft or industry;

“goods infringing “industrial property rights”
means any goods whith are made, reproduced,
put into circulation or otherwise used in breach of

“the industrial property Act and without the
consent -of the rightsholder or a person duly

authorised to do so by the rightsholder;

“import” means the act of bringing or causing any
goods to be brought into Seychelles; .

“industrial design” means any composition of
lines or colours or any three dimensional form

whether or not associated with lines or colours,

provided that such composition or form gives a
special appearance to a product of industry or
handicraft and can serve as a pattern for a product
of industry or handicraft; '

“industrial property rights” means rights related
to patents, utility models, industrial designs,
certification mark, collective mark, mark, lay out
designs, and geographical indications protected
under this Act; :

“infringement. of industrial property rights”
means performance of any of the acts, which is
exclusively reserved for the rightsholder under
the provisions of this Act, without the
authorisation of the rightsholder;
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“integrated circuit” means a product in its final
form or intermediate form, in which the elements,
at least one of which is an active element, and some
or all of the inter-connections are integrally formed
in or on a piece of material and which is mtended to
perform an electronic function;

“international classification” means the
classification according to the Locarno Agreement
establishing an international Classification for
Industrial Designs, of October, 1968;

“interested person” means a person engaged in, or
in promoting, research in a field to which the
invention relates, or with a commercial or other
interest in a mark, trade name or geographical
indication;

“invention” means an idea of an inventor, which
permits in practice the solution to a specific
problem in the field of technology which may
relate to a product or a process;

“layout-design” means the three dimensional
disposition, however expressed, of the elements of
an integrated circuit, at least one of which element
is active, and some or all the interconnections of an
integrated circuit, or such a three dimensional
disposition prepared for an integrated circuit
intended for manufacture;

“mark” means any sign capable of distinguishing
“goods (“trademark”) or services (“service mark”)
of one enterprise from those of other enterprises;

“Minister ” means the Mmlster responsible for
Legat Affairs; :

“non-voluntary license” means an authorisation
given by the Registrar to a person to exploit a

technology that is protected by a patent or a utility
model, a registered industrial design or layout-
design of an integrated circuit in Seychelles
without the approval of the rightsholder;

“Paris Convention” means the Convention for the
Protection of Industrial Property signed at Paris
on 20th March 1883 as revised at Brussels on
December 14, 1900, at Washington on June 2,

1911, at The Hague on November 6, 1925, at

London on June 2, 1934, at Lisbon on October 31,
1958, and at Stockholnt on July 14, 1967, and as
amended on September 28, 1979;

“patent” means a patent of any invention granted
underthisAct;, -

“Patent Cooperation Treaty” means the Patent
Cooperation Treaty, done at Washington on June
19, 1970, amended on September 28, 1979,
modified on February 3, 1984, and October 3,

' 2001

“patentee” means the owner of a patent;

“person’” includes any public body, company or
association or any body of persons corporate or
unincorporated;

“prescribed” means prescribed by Regulations;

| “priority date” means the date of filing of an

earlier foreign application that serves as the basis
for claiming right of priority;

“Registrar” means the person appointed by the
President to be the Registrar-General of Patents
and Trademarks for the purposes of this Act;
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Treatment of
foreigners

“Regulations” means the regulations made under
this Act; ,

“rightsholder” means the owner of a protected
industrial property right or his or her successors in
title;

“trade -name” means the name or designation
identifying and distinguishing an enterpnse;

“utility model certiﬁcate” means a title granted to
protect a minor invention, which may not meet the
stringent requirements of patentability of
inventions; '

“well-known mark” means a mark considered by
the competent authority in the country of
registration or use to be well-known in that

country;

“World Trade Organisation” means the World
Trade Organisation established on 1st January,
1995 under the Marrakesh Agreement.

3.(1)  Any person who is a national or is domiciled or has
real and effective industrial or commercial establishment in a
country which is a party to the Paris Convention or any other
treaty that embodies the principle of national treatment to which
Seychelles may be a party shall be treated in the same way as

" Seychellois except requirements that may be explicitly

provided for purposes of administrative and judicial
procedures.

(2) Any other foreign person that vmay not be covered
under subsection (1) shall be treated in accordance with the

 provisions of a treaty between Seychelles and the country of the

foreign person and in the absence of such a treaty or agreement
based on the principle of reciprocity.
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4.(1)  Any patent, utility model certificate, industrial

design registration certificate, registered mark, certification

i mark, collective mark, trade name and layout-design or

application which may be transferred by sale or inheritance or
any other means in accordance with this Act or any other
written law.

(2)  Any-transfer referred to in subsection (1) shall be

. recorded with the Registrar, upon payment of fees prescnbed
~ inthe Regulations.

PART II - PATENTS

Chapter 1- General Provisions

5.1) Aninventionis ‘patentable if it is new, involves an
inventive step and is industrially applicable

(2)  Aninvention, shall be cons1dered new if it is not
anticipated by prior art. Prior art shall consist of everything
disclosed to the public, anywhere in the world, by publication
in tangible form or by oral disclosure, by use or in any other
way, prior to the filing or, where appropriate, the priority date
of the application claiming the invention.

(3)  Notwithstanding the provisions of subsection (2)
the disclosure to the public of the invention shall not be taken
into consideration if it occurred within 12 months preceding
the filing date or, where applicable, the priority date, of the
application, and if it was by reason or in consequence of acts
committed by the applicant or his or her predecessor in title or
an abuse committed by a third party in relation to thc applicant
or his or her predecessor in title.

(4) " An invention shall be deemed as involving an
inventive step if having regard to the prior art relevant to the
application and as defined in subsection (2), it would not have
been obvious to an ordinary person having skill in the art at the
filing date or, as the case may be, at the prlonty date of the

* claimedinvention.

Transfer of
right and
application

Patentable
inventions
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Matters

. excluded from
patent
protection

(5) An invention shall be considered industrially
applicable if —

| (a) it can be made or used in any kind of industry;
or

(b) ithas speciﬁc, substantial and credible utility.

(6)  For the purposes of this section, _tl}e “indl}stry”
shall be construed to any human economic activity lead}ng to
the production of goods and services, in particular, handicraft,
agriculture, fishery, or services. .

6.(1)  The following shallnot be patentable—

(a) inventions contrary to public order or
morality; ' :

(b) plants or animals, including parts thereof,
other micro-organism, or essentially
biological processes for the production of
plants or animals or parts thereof, other than
non-microbiological processes;

schemes, rulés or methods for doing business,
for performing purely mental acts or for
playing games; '

discoveries, scientific theories and
mathematical methods;

methods for treatment of the human or animal
body by surgery or therapy, including
diagnostic methods practiced on the human or
animal body; or

natural substances, whether or not purified,
synthesised or otherwise isolated from nature,
excluding the processes of isolating natural
substances from their original environment.
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(2)  The provision of subsection (1)(e) shall not apply
to products for use in any of the methods for treatment of the
human or animal body by surgery or therapy, as well as
diagnostic methods practiced on the human or animal body.

Chapter 2 - Right to a Patent and Naming of Inventor
7.1)  Therighttoapatentshall belong to the inventor.

2) If two or more persons have jointly made an
invention the right to the patent shall belong fo them jointly.

(3)  Where an invention is made in the execution of a
contract of employment, the right to the patent shall belong, in
the absence of contractual provisions to the contrary, to the
employer. ' ' '

] (4)  Where an employment contract does not require
an employee to exercise any inventive activity but an invention
resulted from both the personal contribution of the employee
and using the resources, data, means, materials or equipment
of the employer the right to the patent, in the absence of an
express term to the contrary, shall belong to both the employer
and the employee and the patent shall be owned jointly in equal
shares. - '

8. When two or more persons have made the’
invention separately and independently of each other, the right
to the patent shall belong to the person who filed an application
for such invention, or where two or more applications are filed
for the same invention, to the applicant who has the earliest
filing date or, the earliest priority date.

9.(1) The inventor shall be named as such in the
application and the patent, unless in a special written
declaration addressed to the Registrar, indicates that he or she
wishes not to be named.

Rightto a
patent

The first to
file rule

Naming of
inventor
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Application

(2)  Any promise or undertaking by the inventor made
to any person to the effect that he or she will make such
declaration shall be without legal effect.

Chapter - 3 Application, Examination and Granting of Patents

10.(1) = The person having the right to a patent for an

“invention in accordance with section 9 may, upon payment of
‘the prescribed fees, apply to the Registrar for the grant of a

patent for that invention.

(2) The application for a patent shall be made in
writing in prescribed form and shall contain a request, a
description, one or more claims, an abstract, and where
required, one or more drawings. '

(3) Inaccordance with subsection (2) —

(a) the request shall contain a petition to the
effect that a patent be granted, the name of
and other prescribed data concerning the
applicant, the inventor and the agent, if any,
and the title of the invention and in a case
‘where the applicant is not the-inventor, the
request shall be accompanied by a statement
justifying the applicant's right to the patent;

(b) the description shall disclose the invention in
a manner sufficiently clear and complete for
the invention to be carried out by an ordinary
person having skill in the art, at the filing date
or, as the case may be, at the priority date and
shall, in particular, indicate at least one mode
known to the applicant for carrying out the
invention—

(i) where an invention involves use of
genetic or biological resources and
associated traditional knowledge, the
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description shall clearly identify the
origin of the resource; and

(i) the description of an invention may be
used to interpret the claims;

(c) - the claim or claims shall défine clearly and
concisely the matter for which protection is
sought and shall be fully supported by the
description; and

-~

(d) the abstract, which must be concise and
precise, shall merely serve the purpose of
technical information and shall not be taken

into account for the purpose of interpreting

the scope of protection.

4 Drawingslshall be required when they are deemed
necessary for the understanding of the invention. ’

] (5) Anapplicant may withdraw the patent application -
¢ atany time beforeapatentis granted. v

(6) An applicant who is not domiciled or who has no -

established business in Seychelles shall appoint an agent who
is domiciled in Seychelles. ‘

~

@) An application may be made by an agent and the
power of attorney from the applicant shall be submitted prior to
granting of the patent.

11.(1) The application shall relate to one invention only
or to a group of inventions so linked as to form a single general

. . inventive concept.

(2) Theapplicant may, atany time prior to the grant of
patent, divide the application into two or more applications
(“divisional applications™), provided that each divisional

application shall not go beyond the disclosure in the initial

application.

Unity of
invention and
division of
application
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.Amendment
of application

- Right of
priority

(3) Where an applicétion is divided, each divisional
application shall be entitled to the filing date or, where
applicable, the priority date of the initial application.

(4) The fact that a patent has been granted on an

-application that did not comply with the requirement of unity of

invention under subsection (1) shall not be a ground for the
invalidation of the patent.

12. The applicant may, at any time prior to the grant of
patent, amend the application, provided that the amendment
shall not go beyond the original clais in the initial application.

13.(1) The application may contain a declaration
claiming a right of priority as provided for in the Paris
Convention, of one or more earlier national or regional
applications filed by the applicant or his predecessor in title in
or of any state party to the Convention or any member state of
the World Trade Organisation.

(2) Where the application contams a declaration under
subsection (1), the Registrar may request the applicant to
furnish, within the prescribed period, a copy of the earlier
application cemﬁed as correct by the oﬂ'lce with wh1ch it was
filed.

(3)  The period of claiming right of priority, under sub-
section (1) is 12 months beginning from the first filing date,
excluding the date of filing, of the invention in a forelgn

_country.

(4)  When the application is made within the period of
priority, the filing in Seychelles of that application before the
expiration of the period of prlorlty shall not be invalidated by
reason of any acts accomplished in the interval, in particular,
another filing, the publication or exploitation of the invention,
and such acts cannot g1ve rise to any third-party rlght or any
right of personal possession.
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(5) Where the Registrar finds that the requirements
under this section and the regulations pertaining thereto have
not been fulfilled, the said declaration shall be considered not
to have been made.

14.(1) The apphcant shall, at the request of the Registrar,
furnish the date and number of any application for a patent
filed by him or her abroad relating to the same or essentially the
same inventions as that claimed with the Registrar.

(2) The applicant shall, at the request of the Regiétrar, }

furnish the following documents selating to the foreign
applications referred to in subsection (1) —

‘(a) acopy of any communication received by the
-applicant concerning the results of any
search or examination carried out in respect

of the foreign application;

(b) a copy of the patent ‘granted on the basis of
foreign patent application; and

(c) a copy of any final decision rejecting the

' foreign application or refusing the grant of

the patent requested in the forelgn
apphcatlon '

(3) Theapplicant shall, attherequest of the Registrar,
furnish a copy of any final decision invalidating the patent
granted on the basis of the foreign .application referred to in

subsection (2).

if

'15.(1)  The Registrar shall approve the date of receipt of
the application as the filing date, provided that, at the time of
receipt, the application contains —

(@) an express or implicit indication that the
-granting of'a patentisseught;

Information
concerning
corresponding
foreign
application for
patents

Filing date
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Examination
- of application

(b) indications allowing the identity of the
applicant to be established; and

(c) ’apart which, on the face of it, appears to be a
. description of an invention. -

(2) Ifthe Registrar determines that the application did
not, at the time of receipt, fulfil the requirements referred to in
subsection (1), he or she shall invite the applicant to file the
required correction and shall accord as the filling date the date
of receipt of the required correction, but if no correction is
made, the application shall be treated as if it had not been filed.

(3) Where the application refers to drawings, which in
fact are not included in the application, the Registrar shall invite

the applicant to furnish the missing drawings —

(a) if the applicant complies with the said
invitation, the Registrar shall accord as the
filing date the date of receipt of the missing
drawings; or :

(b) if the applicant does not comply with the said

_ invitation, the Registrar shall accord as the

filing date the date of receipt of the

_application and shall treat any reference to the
said drawings as non-existent.

16.(1) The Registrar, after approving a filing date, shall
examine whether the application complies with the
requirements of section 10 (2) and (3) and the Regulations
pertaining thereto.

(2) When, upon formal examination, the application is
not in conformity with the requirements laid down in this Act
and in the Regulation, the Registrar shall invite the applicant to

-amend the application. If the applicant fails to amend as

required within a period of 60 days, the application shall be
considered withdrawn.

e
|
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Chapter 4 - Grant of a Patent, Duration of a Patent and
- Annual Fees '

17.(1) A patent shall be granted, where the Registrar

finds that the conditions referred to in section 16 (1) are
~ fulf_illed or otherwise he or she shall refuse the application and
¢ notify the applicant of that decision.

(2) Whenapatentis granted the Registrar shall —

(a) publish a reference to the grant of the patent
inthe Gazette;

(b) issuethe applicanta certificate of the grant of
the patent and a copy of the patent;

(c) recofd the patent; and

(d) make available copies of the patent to any
person on payment of the prescribed fee.

/

1‘(3) | The Registrar shall upon request of the patentee,

£ 11_1al'(e changes in the text or drawings of the patent in order to
- limit the extent of the protection conferred thereby, provided

that the change may not result in the disclosure contained in the

[ patent going beyond the disclosure contained in the initial

application on the basis of which the patent was granted.

- 18.(1) A patent shall confer on its owner the right to
prevent third parties from exploiting the patented invention in
Seychelles. -

(2) For the purposes of this Act, “exploitation of a

patented invention” means any of the following acts —

(a) when the patent has been granted in respect
ofaproduct— )

(i)  making, importing, offering for sale,
selling and using the product;

Grant of a
patent and
changes in a
patent

Rights
conferred
by patent
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Limitations
of right

(ii)  stocking such product for the purposes
of offering for sale, selling or using;

(b) when the patent has been granted inrespect of
aprocess —

(i)  usingtheprocess;

(i) doing any of the acts referred to in
paragraph (a) in respect of a product
obtained directly by means of the
process.

(3)  The patentee shall, in addition to any other rights,
remedies or actions available to him or her, have the right,
except under circumstances provided under sections 19, 20 and
26, to institute proceedings in the Court against any person who
infringes the patent by performing, without his or her
agreement, any of the acts referred to in subsection (2) or who
performs acts which make it likely that infringement will occur.

| 19. The rights of the patentee shall not extend to—

(a) acts done only for experimental purposes
relating to a patented invention;

(b) acts in respect of articles which have been put
on the market in and outside of Seychelles, by
- the patentee or with his or her consent;

(c) theuse ofarticles onaircraft, land vehicles or
vessels of other countries which temporarily
or accidentally enter the air space, territory or
waters of Seychelles;

(d) acts done privately andon a non-commercial
scale or for non-commercial purpose,
provided that it does not significantly
prejudice the economic interests of the patent
owner; :
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(e) acts of extemporaneous preparation in a

: pharmacy of a medicine for an individual in
accordance with prescription given by a
registered medical or dental practitioner; or

(f) acts of making, constructing, using, or
selling the patented invention solely for uses
reasonably related to the development and
submission of inférmation required under
any law of Seychelles or another country that
regulates the manufacture, construction, use
or sale of any product, provided that any
product produced under such authority shall
not be made, used, or sold in the country
other than for purposes related to generating
such information, and that the product shall
only be exported for the purposes of meeting
marketing approval requirements.

20.(1) - Any person who in good faith, before the filing or,
where priority is claimed, the priority date of the application on
which the patent is granted, was using the invention or was
making effective and serious preparations for such use in
Seychelles, has a personal right to continue such use or to use
the invention as envisaged in such preparations.

(2) The right of prior users referred to in subsection (1)
may be transferred only together with the enterprise or

business, or with that part of the enterprise or business, in which '
~ the use or preparations for use have been made.

21. A patent shall be granted for a period of 20 years
commencing from the filing date of the application for
protection. - ;

22(1) In order to maintain the patent or patent
application, an annual fee shall be paid in advance to the

" Registrar for each year, starting 1 year after the filing date of

the application for grant of the patent.

Right of a
prior user

Duration
of patent

Annual
fees
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(2) If the annual fee is not paid within the period
specified in subsection (1), the annual fee may be paid within 6
months along with the prescribed surcharge.

(3) If an annual fee is not paid in accordance with the
provision of subsection (1) or (2), the patent application shall be
deemed to have been withdrawn and the patent shall lapse.

Chapter 5- Non-Voluntary Licences

23. A non-voluntary licence for the exploitation of a
patented invention may be issued where — E

(a) the public interest, in particular, national
security, nutrition, health or the development
of other vital sectors of the national economy
so requires; o

(b) the patented invention is not or insufficiently
exploited in Seychelles by the patentee or 2
person authorised by him or her without
legitimate reason, after a period of 4 years
from the date of filing of the patent
application or 3 years from the date of the
grant of the patent, whichever period expires
last;or '

(c) the Court has determined that the manner of
exploitation by the patentee or his or her
licensee is anti-competitive;

(d) there are reasonable grounds that the way in
which the patentee or his or her licensee are
exploiting the invention is abusive, anti-
competitive or fails to meet reasonable
conditions of demand for the protected
product in sufficient quality and quantity; or

(e) an invention protected in a subsequent patent
cannot be effectively exploited in Seychelles

: exclude —
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without infringing an earlier patent provided
that the invention claimed in the second
patent involves an important technical
advancement of considerable economic
significance in relation to the invention
claimed in the first patent.

; - 24.(1) An application for grant of non-voluntary licence
f should be made to the Registrar upon payment of the
p prescribed fee.

(2) The application shall be accompanied with the

1 evidence that the applicant was unable to obtain a licence on
 reasonable terms and conditions within a reasonable period
. and that he or she is capable of working the patented invention
i in Seychelles. ' |

(3) The requirement for evidence of a prior attempt to

3 obtain a voluntary licence under subsection (1) shall not apply,
| where the request for non-voluntary licence is based on the
f grounds of national emergency or other circumstances of
. extreme urgency or in cases of public non-commercial use.

(4) Each applica‘tioﬁ for a non-voluntary licence shall

| be considered by the Registrar on its individual merits.

25.(1) Where the Registrar finds the application to be

i satisfactory, it shall grant a non- voluntary licence.

(2) The non-voluntary lﬁcence shall be registered and

._ published in the Gazette.

(3) The grant of the noi‘zl-\}oluntary licence shall not

!
!

|

(a) the exploitation of the patented invention or
conclusion ‘of licence contracts by the
patentee;or - ' ~
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(b) thegrantofother non—volunfary licences.

(4 Where anon-voluntary license is granted based on
an application under section 23(e), the owner of the earlier
patent or his licensee shall be entitled to a cross-licence on
reasonable terms to use the invention claimed in the subsequent
patent. '

(5) The use authorised in respect of the earlier patent
shall be non-assignable, except with the assignment of the later
patent.

(6) The scope and duration of the non-voluntary

" licence shall be limited to  the purpose for which it was

authorised.

26.(1)  Anyperson who is granted a non-voluntary licence
shall have the right to exploit the patented invention in
Seychelles predominantly to meet the needs of the domestic
market according to the terms set down in the decision granting
the licence. ‘

(2) ~ Theperson who is granted a non-voluntary licence
may only. transfer the right under subsection (1) together with
the enterprise or part of the enterprise within which the patented
invention is exploited. , ‘

(3) A person who is granted a non-voluntary licence
for the exploitation of a patented invention shall have the duty
to— :

(a) commence exploitation of the patented
invention in- Seychelles within the period
fixed in the, decision granting the non-
voluntary lidence and, thercafter, shall
exploit the patcntcd invention sufficiently in
Seychelles in accordance with the terms and
conditions set fpy the Registrar; and

(b) pay the patentee a reasonable explditation
fee, the amount of which shall be fixed by
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agreement of all parties, unless otherwise
“provided for under this Act or an
international agreement. ‘

(4) Where the parties cannot agree on the amount of
the fee under subsection (3) (b), the amount shall be fixed by

the Registrar. The decision of the Registrar with regard to the -

remuneration may be subjéct to appeal before the Court.

27. The Registrar shall terminate the non-voluntary
licence, at the patentee's request, where —

(a) the circumstances for granting the non-
voluntary licence have changed; or '

(b) the beneficiary of the non-voluntary licence
has failed to respect the terms and conditions

set by the Registrar when  granting the non-

voluntary licence.

Chapter 6 - Termination, Surrender and Invalidation
of a Patent

y

28. Apatent shall terminate, if —

(a) the patentee surrenders it by a written
declaration to the Registrar; or

(b) theannual feeis not paid when due.

29. Surrender of a patent —

(a) may be limited to one or more claims of the
patent; . :

(b) shall be immediately registered and
- published by the Registrar; and

(c) ‘'which has been subjected to a licence shall
only take effect upon submission of a
declaration by which the registered licensee
consents to the surrender.

Termination
of non-

voluntary
licence

Termination

of a patent

Surfender of
a patent
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Invalidation 30.(1) Any interested person may request the Court to
ofapatent  jnyalidate a patent. ‘

(2) The Court shall invalidate the patent in whole or in
partif the person requesting the invalidation proves that the —

(a) subject matter of the patent is —

(i) ot an invention within the meaning of
section 2; or

(ii) does not meet the requirements of
patentability; or

(i) is excluded from patent protection
according to sections 6 and 7,

(b) description does not disclose the invention in
 amanner sufficiently clear and complete for
it to be carried out by a person skilled in the

art; or ’

'('c) owner of the patent is not the inventor or the
employer of the inventor or his or her
successor inftitle.

"(3) Any invalidated patent, claim or part of a claim,
shall be regarded as null and void from the date of grant of the
patent.

" (4) The final decision of the Court shall be notified to
" the Registrar, who shall record it and publish a reference thereto
in the Gazette.

Transfer of 31. In the event a dispute over the rights relating to the

patent patent arises, the interested person who won the case may apply
the Court to transfer the titlé to him or her instead of
invalidating it under section 30.

PART I - UTILITY MODELS CERTIFICATES

Protection 32.(1) A minor invention that possesses novelty and

ofminor ~ industrial applicability shall give rise to a right to protection.

to the successful applicant.

(2) The grant of the certificate shall confer the
exclusive right to exploit the minor invention and prevent third
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(2) The right shall be evidenced by a ut111ty model
certificate issued by the Registrar.
~ 33.(1) Aminor invention shall not be considered new if, Nqn-‘
at the time of filing of the application, it has already been z’;‘vsgft‘;“ of
described in printed publications, made available to the public  licence
or has already been publicly used in Seychelles.
(2) Any description or use, within 6 months prior to
the filing of the application, shall not destroy novelty 1f it is
- based on the work of the applicant.
34, The following shall not be protected by a ut111ty Non- "
tectal
model certificate — ‘ Subject
(a) changes in the shape, proportions or material matters
of a patented object or of one that forms part
- of the public domain, except where such a
change alters the qualities or functions or the
object thereby producing an improvement in
- its use or the effects of its intended functions;
(b) themere replabement of elements in aknown
combination by other known elements
' _ having an equivalent function, which does
not thereby produce an improvement in its
use or the effect of its intended functions; or
(c) a minor invention that is contrary to public
order or morality.
3S. The Registrar shall, after approving a filing date,  Examination
undertake a formal examination of the application and take a
decision to grant or refuse a utility model certificate thereon.
36.(1) Where the Registrar decides to grant a utility Issuance of
model certificate he or she shall issue a utility model certificate Uity model
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parties from exploiting the minor invention without the
authorisation of the rightsholder.

37.(1) Atany time prior to the grant or refusal of a patent
an applicant for a patent may, upon payment of the prescribed
fee, convert his or her application into an application for a
utility model certificate, which shall be accorded the filing date
of the initial application.

(2) Atany time prior to the grant or refusal of a utility
model certificate, an applicant for a utility model certificate
may, upon payment of the prescribed fee convert his or her
application into a patent application, which shall be approved
as the filing date of the initial application. '

(3) An application may not be converted more than
once under subsections (1) and (2).

38.(1) Autility model certificate is granted for a period of
10 years from the filing date of the corresponding application.

(2) Application for renewal of the certificate shall be
filed, with the Registrar within 90 days prior to the expiration of
the period of protection upon payment of the prescribed fees.

39. ‘The relevant provisions of Part II of this Act shall

“apply mutatis mutandis to utility model certificates.

PART IV - INDUSTRIAL DESIGNS

© 40.(1) An industrial design shall be protected under this
Actifitis independently created and new.

(2) Anindustrial design shall be considered new if it
has not been disclosed to the public, anywhere in the world, by

~ publication in tangible form or by use or in any other way, prior

to the filing date or, where applicable, the priority date of the

" application for registration.

(3) Notwithstanding the provisions of subsection (2),
the disclosure to the public of the industrial design shall not be
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taken into consideration if it occurred within 6 months

preceding the filling date or, where applicable, the priority

date, of the application, and if it was by reason or in
consequence of acts committed by the applicant or his or her

- predecessor in title or an abuse committed by a third party in

relation to the applicant or his or her predecessor in title.

(4) An industrial design shall not be considered new
- solely by reason of the fact that it differs from an earlier

industrial Qesign in minor respects or that it concerns a type of
producy dlffgrent from a product embodying an earlier
industrial design known in and outside of Seychelles.

_ 41. An industrial design shall not be protected under
this Act, where — "

(a) itiscontrary to public order or morality; or

(b) the design is functional and serves solely to
~ obtainatechnical result. E

42.(1) The right to the industrial design shall belong to

the person who has created it or to his or her successor in title.

' ) _ Whgre two or more persons have j;)intly created
an mldustnal design, the right to the design shall belong to them
jointly. ' ' '

(3) ' Where the industrial design has been created by an
employee in the execution of a contract of employment, the
right to the industrial design shall belong to the employer,
unless the contract stipulates otherwise.

(4) Where an employment contract does not require
an gmployee to exercise any creative activity but an industrial
design resulted from both the personal contribution of the

employee and using the resources, data, means, materials or -

equipment of the employer the right to the industrial design, in

Unprotectable
industrial
design

Right to
industrial
design
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the absence of an express term to the contrary, shall belong to
both the employer and the employee and the industrial design
shall be owned jointly in equal shares. ‘

(5) When two or more persons have created the same -

industrial design independently, the right to the industrial
design shall belong to the person who first filed an application
for registration or who has the earliest priority date.

43.(1) | The creator shall be naméd as such in the

application and the industrial design registration certificate,

unless in a special written declaration addressed to the
Registrar, the creator indicates that he or she wishes not to be
named. ~

(2). Any promise or undertaking by the creator made to
any person to the effect that he or she will make such declaration
shall have no legal effect. '

44.(1) An application for registration of an industrial
design shall be made in the prescribed form and filed with the
Registrar upon payment of the prescribed application fee.

(2) The application for the registration of an industrial
design shall contain a request to register, information
identifying the applicant, drawings, photographs or other
adequate graphic representation of the product embodying the
industrial design and an indication of the kind of products for
which the industrial design is to be used.

(3) Theapplication—

(a) may be accompanied by a specimen of the
article embodying the industrial design;

(b) shall contain any other element or indication
prescribed in the Regulations; and

(c) shall be accompanied by a statement
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just.ifying the applicant's right to the
registration of the industrial design, where
the applicant is not the creator. :

' 4) The application may relate to two or more designs
mcorporated in products belonging to the same class in the
international classification. :

_(5) (@ The applicant may divide the application
(hereinafter, “the initial application”) at any time during

- pendency in order to separate into two or more applications

(hereipaﬁer, “divisional applications”) the designs contained
in the initial application. :

~(b) Adivision shall not be accepted if it involves

a change in or addition to any of the designs contained in the -

initial application. :

. (c) Each divisional application shall retain the
filing date and the right of priority of the initial application.

. (d) After 'the_di'vision, ~each divisional
application shall be independent. '

(é) _If publication of the application occurred
bgfore the division, the publication shall have effect for each
divisional application.

~ (6)  The applicant may withdraw the industrial design
registration application at any time prior to the registration of

. the industrial design.

~(7)  An applicant may claim a right of priority in his
application, in which case section 13 shall apply mutatis
mutandis, except that the period specified in section 13(3) shall
beconstrued as 6 months.

(8) An applicant who is not domiciled or who has no

 established business in Seychelles shall appoint an agent who

is domiciled in Seychelles.

o |
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(9) - An application may be made by an agent and the
power of attorney from the applicant shall be submitted prior to
issuing the industrial design certificate.
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(2) Theregistered owner of an industrial design shall,
in addition to any other rights, remedies or actions available to
him or her, have the right to institute proceedings in the Court
against any person who infringes his or her right by
performing, without his or her agreement, any of the acts

Examination, 45.(1) The Registrar shall approve the date of receipt of

registration  the application as the filing date, provided that, at the time of

publication of  receipt, the application fee is paid and the application contains
p Pp p

industrial the name of the applicant and a graphic representation of the

referred to in subsection (1) or who performs acts which make
it likely that infringement will occur.

designs article embodying the industrial design. 47. The holder of an industrial design rights may not Limitation of
ying gn ,
. : : prohibit third parties from — S : rights

(2) Where the application does not meet the ‘ ’
requirements of subsection (1), the Registrar shall invite the (a) acts performed for non-commercial an
applicant to remedy the irregularity. In such a case the provision experimental purposes; or \
of section 15:(2) shall apply mutatis mutandis. ‘ L

. - ‘ ) ) -(b) acts in respect of a product embodying the

.(3) The Registrar shall., aﬁer accordmg a ﬁllr}g date, - protected industrial design after the product

_examine whether' the apphcatlop comphis w1tlh ‘the has been put on the market by the owner of
requirements of sections 2 and 44 of this Act and the regulations the industrial design or with his or her
pertaining thereto. ' o consent anywhere in the world.

4 ‘Where the Registrar finds that the requirements ; o . ) ) :
referred to in subsection (1) have not been satisfied, it shall 48.(1) The registration and protection of an industrial Duration of
invite the applicant to make the required corrections; if the design shall be valid for a period of 5 years from the filing date oo
applicant does not comply with the invitation, the application of the application for registration which may be extended fora  protection
shall be considered withdrawn; ’ further two consecutive periods of 5 years on payment of the

o : ’ ‘ prescribed fee. '

(5) When the Registrar finds that the conditions ‘ :
referred to in subsection (3) are fulfilled, it shall register the (2) If the renewal fee is not paid within the period
industrial design, publish a reference to the registration in the specified in subsection (1), such fees may be paid within a
Gazette and issue a certificate of registration of an industrial period of 6 months on payment of the prescribed surcharge.
design upon payment of the prescribed fee, otherwise, he or she
shall reject the appllcathn. . (3) Application for renewal of protection of an

Rights 46.(1) The registration of industrial design confers an - industrial design shall be filed with the Registrar within 90

days prior to the expiration of the period of protection upon

conferred by oy c1ygive right on the owner to prevent third parties not having payment of the prescribed fees

registration . X
" . the owner's consent from making, selling, stocking for sale or
importing articles bearing or embodying a design which is a
copy, or substantially a copy, of the protected design, when such
acts are undertaken for commercial purposes. ‘

49. Section 29 shall apply mutatis mutandis to  Surender of

. . . . . e industrial design
surrender of industrial design registration certlﬁcgtes. registration

certificate
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50.(1) Any interested person may request the Court to
invalidate the registration of an industrial design. ~

(2) The Court shall invalidate the registration if the
person requesting the invalidation proves that any of the
requirements of sections 2, 40, 41 and 42 are not fulfilled or if
the registered owner of the industrial design is not the creator or
his or her successor in title.

(3)  Where the registered owner is found not to be the
creator or his or her successor in title, the creator or his or her
successor in title may request the Court to order the transfer of
the title to him or her 1nstead of invalidating it.

4) Whenthe grounds for invalidation are established
with respect to only one or some of the designs included in the
registration, invalidation shall be decided accordingly.

(5) Any invalidated industrial design shall be regarded
as null and void from the date of its registration.

(6) The final decision of the Court shall be-notified to
the Registrar who shall record it and publish a reference thereto
as soon as possible.

51.  The provisions of sections 23 to 27 shall apply
mutatis mutandis to industrial designs.

52.(1) The Registrar shall record any licence concerning
a registration of an industrial design or the application for the
registration of an industrial design and publish in the Gazette a
reference to the recording of the license. ‘

(2) Therequesttorecorda licence shall conform to the
requirements prescribed in the Regulations.

(3) A license concerning a registration or an
application shall have no effect against third parties until it has
beenrecorded.

[28th April 2014]

Supplement to Official Gazette .

133

53.(1) The Registrar shall record and publish in the
Gazette any change in the ownership of the registration of an
industrial design or the application for the registration of an
industrial design at the request of either the holder or the new
owner of the registration or application.

(2) The request to record a change in ownership shall
conform to the requirements prescribed in the Regulations.

(3) A change in the ownership of a registration or an
application shall have no effect against third partres until it has
beenrecorded. ‘

PART V - LAYOUT-DESIGNS OF ] INTEGRATED
CIRCUITS

Chapter 1 - Requirements for Protection

54.(1) The lay out designs of integrated circuits may be
protected under this Act only when it is original within the
meaning of section 55.

(2) A registration of the layout-design may only be
requested if it has not yet been commercially exploited, or has
been commercially exploited for not more than'2 years,
anywhere in the world.

55.(1) Alayout-designshallbe considered originalifitis
the result of the intellectual effort of its creator and if, at the

time of its creation, it is not known among the creators of

layout-designs and manufacturers of integrated circuits.

(2) Alayout-design, which consists of 4 combination
of elements and interconnections that are common, shall be
protected only if the combination, taken as a whole, is original
within the meaning of subsection (1).

56.(1) Theright to layout-design protection shall belong

“to the creator of the layout-design.

Change of
ownership

Subject matter
of protection -

Originality

Right to
protection
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(2) Where several persons have jointly created a
layout-design, the right shall belong to them jointly.

(3) Where the layout-design has been made or created
in the performance of a contract of employment or in the
execution of a work, the right to protection shall belong, unless
otherwise stated in the contract, to the employer or the person
who commlsswned the work.

Chapter 2 - Application, Examination, Registration and
Scope of Protectwn

57.(1) Applications for the registration of layout-designs

shall be in writing and shall be filed with the Registrar and
separate applications shall be filed for each layout-design.

(2) The applicationunder subsection (1) shall—

(a) containarequest for registration of the layout-
- design and a brief and accurate description of
the layout-design;

(b) indicate the name, address, nationality ahd, if

different from the address, the habitual

residence of the applicant;

(c) be accompanied by the power of attorney
granted to the agent by the applicant, where
the application is made through an agent.

(d) specify the date of the first commercial
explditation of the layout-design anywhere in
the world or indicdte that such exploitation
‘has not yet commenced; and

(e) provide information establishing the right to
protection under section 56.

(3)  The application shall be accompanied by a copy or
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drawing of the layout-design and where the integrated circuit
has been used commercially, by a sample of the integrated
circuit, and information defining the electronic function that
the integrated circuit is designed to perform provided that the
applicant may exclude from the copy or the drawing the parts
which relate to the manner in which the integrated-circuit is

manufactured, if the parts included are sufficient to allow the -

identification of the layout-design.

(4) Where the application does not duly comply with
the requirements of subsections (2) and (3), the Registrar shall
notify the applicant of the defects and invite him or her to
correct them within 2 months —

(a if the defects are corrected within the time
limit, the Registrar shall accord as the filing

date the date of receipt of the application,

provided that, at the time of receipt, the
application contained an express or implicit
indication that the registration of a layout-

design is requested and indications allowing -

the identity of the apphcant to be established
and was accompanied by a copy or drawing
of the layout-design; '

(b) where the applicant fails to submit drawings
of a layout-design. with the original
application, but corrects the application for
the registration of the layout-design within
.the period specified the date of receipt of the
corrections shall be deemed to be the date of
filing of the application; or

(c) where the applicant fails, after
communication by the Registrar, to correct
the application within the period specified,
the application shall be deemed not to have
beenfiled;
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(5) Each application for protection of a layout-design
shall be subject to the payment of the prescribed fee.

(6) Ifthe fee is not paid, the Registrar shall notify the
applicant that the apphcatlon shall be deemed not to have been
filed unless payment is made within 2 months from the date of
the notification, and if the application fee is not paid within such
period, the application shall be deemed not to have been filed.

58.(1) Where the application complies with the
requirements of section 57, the Registrar shall register the

layout-design in the Register of Layout-Designs .without

examination of the originality of the layout-design, the right of
the applicant to protection or the accuracy of the facts detailed
in the application. \ :

(2) The Register of Layout-Demgns shall contain the
number, title, filing date and, where indicated in the application

under section 57(2) (d), the date of ‘the first commercial

exploitation, anywhere in the world, of the layout-design as
well as the name and address of the rightsholder and other
prescnbed particulars.

(3)  Any person may inspect the Register of Layout-
Designs and obtain extracts therefrom, subject to the payment
of the prescribed fee.

(49) The 'regis‘tration of a layout-design shall be
published in the Gazette.

~ 59.(1) .. The protection afforded to a layout-design under
this Act shall not be dependent on the integrated circuit which
incorporates such layout-demgn being incorporated in an
article. :

2) “The rightsholder shall have the exclusive ﬁght to

- doorauthorise others to do any of the following —

(a) reproducing, whether by incorporation in an
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integrated circuit or otherwise, the protected
layout-design in its entirety or any part
thereof, except the act of reproducing any
part that does not comply with the
requirement of originality referred to in
section 55;

(b) importing, selling or otherwise distributing
for commercial purposes the protected
layout-design, an integrated circuit in which
the protected layout-design is incorporated
or an article incorporating such an integrated
circuit in so far as it continues to contain an
unlawfully reproduccd layout-design.

(3) - The rightsholder shall, in addition to any other
rights, remedies or actions available to him or her, have the
right, except under sections 60 and 62, to institute proceedings
in the Court against any person who infringes his or her right,
by performing, without any agreement, any of the acts referred
to in subsection (2) or who performs acts which make it likely
that infringement will occur.

Limitation of

60.(1) =~ The scope of protectlon and the rlghts granted
under section 59 shall not extend to — :

(a) the reproduction of the protected layout-
design for the purpose of evaluation,
‘analysis, research or non profit teaching or
education;

(b) the incorporation in an integrated circuit of a
layout-design, created on the basis of such
analysis, evaluation or research referred to in
subsection (a), if such layout-design is itself
original within the meaning of section 55, or
for the performance of any of the acts
referred to in section 59(2)(b) in respect of
such layout-design;

. rights
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(c) the performance of any of the acts referred to
in section 59(2)(b), where the act is
performed in respect of a protected layout-
design, or in respect of an integrated circuit in
which such layout-design is incorporated,
and such layout-design or integrated circuit
has been put on the market by, or with the
consent of, the rightsholder; or

(d) the performance of any act referred to in
section 59(2)(b) in respect of an integrated
circuit incorporating an unlawfully
reproduced layout-design or any article
incorporating such an integrated circuit,

~ where the person performing or ordering

such an act unknowingly performs or orders

such an act and has no reasonable grounds of

knowing at the time of acquiring the

" integrated-circuit or the article incorporating

such an integrated circuit, that it incorporated
an unlawfully reproduced layout-de51gn

(2) Where the person performmg or ordering any act
under this subsection, is notified that such layout-design is an

“unlawful reproduction, then such person may, perform or order

any act only with respect to the stock in hand or ordered before
he or she was so notified and shall be liable to pay to the
rightsholder a sum equivalent to a reasonable royalty such as
would be payable under a freely negotiated licence in respect of
such layout-design.

~ 61.(1)  The protection granted to a layout-design under
this Act shall commence —

(a) on the date of the first commercial
~exploitation, anywhere in the world, of the
layout-design by the rightsholder or any other
person with his or her consent, provided an
application for protection is filed by the
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rightsholder with the Registrar within the
period referred to in section 54(2); or

(b) on the filing date accorded to the application
- for the registration of the layout-design filed
by the rightsholder, if the layout-design has
not been previously exploited commercially
anywhere in the world.
(2) The protection granted to a layout-design under
this Act shall terminate at the end of the tenth calendar year
from the date of commencement of'such protection.

62 (1) Subject to subsection (2), the provisions of Non-
sections 23 to 27 shall, mutatis mutandis, apply to reglstered ;;‘;L‘:l‘;?sry
layout-designs of integrated circuits.

@ Non—voluntary licences of registered layout-
designs shall be granted only for public non-commercial use or
to remedy a practice determined after judicial or administrative
process to be anti-competitive.
63.(1) Any interested person may request that the tavalidation

registration of a layout-des1gn be invalidated on the grounds .
- that—

(a) the layout-design is not prdtectablé' imder
sections 2, 54 and 55;

(b) the rightsholder is not entitled to. protectlon
under section 56; or

(c) where the layout-design has been
commercially exploited, anywhere in the
world, before the filing of the application for
registration of the layout-design, the said

apphcanon was not filed within the time limit-

referred to in section 54(2).

(2) Where the groﬁnds for invalidation are
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Commencement
and duration of
protection

(c) the performance of any of the acts referred to
in section 59(2)(b), where the act is
performed in respect of a protected layout-
design, or in respect of an integrated circuit in
which such layout-design is incorporated,
and such layout-design or integrated circuit
has been put on the market by, or with the
consent of, the rightsholder; or

(d) the performance of any act referred to in
section 59(2)(b) in respect of an integrated
circuit incorporating an unlawfully
reproduced layout-design. or any article
incorporating such an integrated circuit,

 where the person performing or ordering
such an act unknowingly performs or orders
such an act and has no reasonable grounds of
knowing at the time of acquiring the

" integrated-circuit or the article incorporating
such an integrated circuit, that it incorporated
an unlawfully reproduced 1ayout-des1gn

(2) Where the person performmg or ordering any act
under this subsection, is notified that such layout-design is an

“unlawful reproduction, then such person may, perform or order

any act only with respect to the stock in hand or ordered before
he or she was so notified and shall be liable to pay to the

- rightsholder a sum equivalent to a reasonable royalty such as

would be payable under a freely negotiated licence in respect of
such layout-design.

- 61.(1)  The protection granted to a layout-design under
this Act shall commence —

(a) on the date of the first commercial
~exploitation, anywhere in the world, of the
layout-design by the rightsholder or any other
person with his or her consent, provided an
application for protection is filed by the
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rightsholder with the Registrar within the
period referred to in section 54(2); or

(b) on the filing date accorded to the application
- for the registration of the layout-design filed
by the rightsholder, if the layout-design has
not been previously exploited commercially
anywhere in the world.
(2) The protection granted to a layout-design under
this Act shall terminate at the end of the tenth calendar year
from the date of commencement of'such protection.

62.(1) Subject to subsection (2), the prov1s1ons of Non-
sections 23 to 27 shall, mutatis mutandis, apply to reglstered ;;‘;L‘:l’z?s”y
layout-designs of integrated circuits.

() Non—voluhtary licences of registered layout-
designs shall be granted only for public non-commercial use or
to remedy a practice determined after judicial or administrative
process to be anti-competitive.
63. (1) Any interested person may request that the Invalidation

registration of a layout-design be invalidated on the grounds .
- that—

(a) the layout-design is not protectable lem‘der
sections 2, 54 and 55; '

(b) the rightsholder is not entitled to protectlon
under section 56; or

(c) where the layout-design has been
commercially exploited, anywhere in the
world, before the filing of the application for
registration of the layout-design, the said

apphcauon was not filed within the time limit -

referred to in section 54(2).

(2) Where the grounds for invalidation are
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established with respect only to a part of the layout-design, only
the corresponding part of the registration shall be invalidated.

(3)  Arequest for invalidation of the registration of the
layout-design shall be filed before the Court accompanied with
the grounds on which it is based. ’ ' -

(4) In the event of a dispute over the rights to the
layout-design registration, the interested person may apply to
the Court to transfer the title to him or her instead of invalidating
it. »

- (5 Anyinvalidated layout-design registration, or part
thereof, shall be regarded as null and void from the date of the
commencement of protection.

- (6) The Court shall notify the Registrar of its final
decision and the Registrar shall record and publish this in the
Gazette, inaccordance with the Regulations.

PART VI - MARK, CERTIFICATION MARK,
COLLECTIVE MARK, TRADE NAME AND
. .GEOGRAPHICAL INDICATIONS

Chapter 1-Acquisition of exclusive rights in a Trade Mark
- and its Registration

64.  Theexclusive rights in a mark shall be acquired by
registration in accordance with the provisions this Act.

65.(1) A mark shall not be admissible for registration if
it— .
(a) is inpapable of distinguishing the goods or
services of one person from those of other
persons; - o :

(b) 1iscontrary to public order or morality, it being
understood that the nature of the goods or
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services in relation to which a mark is used
shall'not be an obstacle to registration;

(c) is likely to mislead the public or business
_circles, in particular as regards to the
geographical origin of the goods or services,
or their nature or characteristics; '

(d) consists exclusively of signs or indications
which, in current language or economic and
business activities, have become the
customary designation for the goods or

services for ‘which the registration of the

mark have been requested; -

(e) it is identical with or similar to an earlier
-~ mark registered in the name of a different

- person, the goods or services in respect of

which the registration of the sign has been
applied for are identical with or similar to the
goods or services for which the earlier mark
has been registeréd, and there exists a
likelihood of confusion on the part of the
public because of its identity with, or
similarity to, the earlier mark and the identity
or similarity of the goods and services, and
where an identical mark is used for identical
goods or services, a likelihood of confusion
shall be presumed;

(® () it constitutes a reproduction, an
" imitation, or a translation of an earlier

mark that is well-known in Seychelles

and the goods or services in respect of

which the registration of the sign is

applied for are identical with or similar

to the goods. or services for which the

earlier mark is well-known, provided
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that there exists a likelihood of
confusion on the part of the public;

(i) it constitutes a reproduction, an

imitation, or a translation of an earlier

mark that is well-known in Seychelles
and the goods or services in respect of
which the registration of the mark is
applied for are dissimilar to the goods
or services for which the earlier well-
known mark is registered provided that
- the use of the mark would indicate a
connection between the goods or

services for which it is used and the

owner of the earlier registered well-
known mark and the interests of the
owner of the earlier registered well-
known mark are likely to be damaged
by suchuse;

- (g) it censists of or contains as an element —

(i)  areproduction of the flag adopted by a
State,

(i) a reproductlon of the armorial bearings,
official signs and hallmarks indicating
control and warranty adopted by a
State ~

(iii) areproduction of the armorial bearings,
flags, or the name, abbreviation of an
international intergovernmental
organisation, or

(iv) any imitation from a heraldic point of
© view of the signs enumerated in
- subsection (1)(g)(i) to (iii):

Provided that the sign reproduced or imitated

e g T —

appear in the Register or who does not have an application -

pending under section 65(1)(h), may oppose an application for
registration of a similar or identical mark by another person for
similar or identical goods, provided he or she —

(a) proves that he or she has used that mark in
good faith for at least 6 months prior to the
- filing date or, as the case may be, the date of

priority;

(b) proves that he or she has acquired clientele .

and that this clientele attaches a certain
reputation to the mark; and
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enjoys protection pursuant to Article 6ter of
the Paris Convention for the Protection of
Industrial Property, notwithstanding, the
mark may be registered where the competent
authority of the State or of the international
intergovernmental organisation concerned
has granted an authorisation;

(h) consists exclusively of signs or indications
which may serve, in trade, to designate the
- kind, quality, quantity, intended purpose,
value, place of origin, of the goods, or the

time of productlon ,
(2) * For the purposes of subsection (1) (f) in
detenmmng whether a mark is well known, consideration shall
- be given to the degree of recognition of the mark in the relevant
sector of the public in Seychelles including but not limited to
the degree of recognition arising from the advertising of the

mark in Seychelles.

: (3) Notwithstanding the provisions of subsection
(1)(d), the Registrar or the Court may decide that a mark has
acquired secondary meaning or distinctiveness through
continued use, and in such case, the mark shall be registered.

66.(1) . The prior user of a mark whose name does not  Right of prior

user



Supplement to Official Gazette [28th April 2014]

Application
for
registration

(c) he or she files an application for registration
of his or her own mark before lodging a
statement of opposition with the Registrar.

(2) The owner of an unregistered mark that is well-
known in Seychelles has the exclusive right to prevent any

unauthorised person from using in the course of trade any sign -

that is identical with or similar to the unregistered well-known
mark for goods and services that are identical with or similar to
the goods and services for which the unregistered well-known

mark is used provided that such use is likely to confuse the

public.

Chapier 2 - Procedures for Registration of Mark

‘67.(1)‘ The application for régist;ration.of a mark shall be
filed with Registrar and shall —

(a) containa requést, a reprodﬁétion of the mark
and a list of goods or services for which
registration of the mark is requested, listed in

the order of the relevant classes of

international classification;

(b) be accompanied by the payment of the
prescribed application fee. ‘

(2) When the mark consists of a sign that is not
visually perceptible, the application shall contain a graphical
reproduction of the mark. Such reproduction shall be specific
and may not consist merely of a general description of the sign.

(3) Where the applicant wishes to claim colour as a
distinctive feature of the mark, he or she shall submit a
statement to that effect as well as the name or names of the
colour or colours claimed and an indication, in respect of each
colour, of the prmmpal parts of the mark wh1ch are in that
colour. ,
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(4) Where the applicant wishes to apply for a three-
dimensional mark, he or she shall submit a statement to that
effect.

(5)  An applicant who is a foreigner shall appomt an
agent who is domiciled in Seychelles. .

(6) An application may be made by an ageht and the

power of attorney from the applicant shall be submltted priorto
issuing the industrial design certificate.

@) The applicant may at anyA time withdraw the
application or reduce the hst of goods or services covered in the
application. :

68.(1) The application may contain a declaration
claiming a right of priority as provided for in the Paris
Convention or a treaty to which the Republic of Seychellesis a
party, of one or more earlier national or regional applications
filed by the applicant or his or her predecessor in title in any
state party to the said Convention or in a party to any other
treaty to which the Republic of Seychellesisaparty. =~

(2) ~Where the application contains a deeclaration

‘under subsection (1), the Registrar may request the applicant to

furnish, within the prescribed period, a copy of the earlier
application certified as correct by the office with which it was
filed. .

(3)  The period of claiming right of priority, under

“subsection (1) is 6 months beginning from the first filing date

of the mark in a foreign country.

(4)  When the application is made within the period of
priority, the filing in Seychelles of that application before the
expiration of the period of priority shall not be invalidated by
reason of any acts accomplished in the interval, in particular,
another filing, the publication or exploitation of the mark, and
such acts cannot gwe rise to any third-party right or any ri ght of
personal possession of the mark.

Right of
priority

i s
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Exhibition
priority

Filing date

(5) Where the Registrar finds that the requirements
under this section and the tegulations pertaining thereto have
not been fulfilled, the said declaration shall be considered notto

have been made.

69.(1) Anapplicant who has displayed goods or services
under the mark applied for atan official or officially recognised

international exhibition has a right of exhibition priority during

a period of 6 months from the date of the first display of the

- goods or services under the mark applied for.

2 In order to claim the right,.of exhibition priority
under subsection (1) an applicant must declare in the
application for the registration of a mark that he or she wishes to

take advantage of the protection arising from the display of

goods ot services under the mark applied for.

. (3) Wherethe appﬁcation contains adeclarationunder
subsection (2), the applicant shall, within 3 months of the filing

of the application, furnish evidence of the display of goods or

services underthe mark applied for.

.- (4) Claiming exhibition priority shall have the effect
that the date of the first display of the goods or services under
the mark applied for shall count as the filing date of the
_application for registration of the mark.

(5 An exhibition priority granted does not extend- the
period of priority laid down in section 69(3). -

70.(1) The Registrar shall accord as the filing date the
date of receipt of the application, provided that, at the time of
receipt, the application contains— ‘

(a) an express Of implicit indication that
registration of the mark is requested;

(b) information allowing the applicant's identity
to be established;
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(c) 1ndipations sufficient to contact the applicant
or his or her representative if any;

(d) a reproduction of the mark which is
sufﬁcxeqtly clear so that the Registrar is able
to establish the object of the application;

(e) the’ list.of goods or services for which
registration of the mark is requested.

(2) - Ifthe Registrar finds that the appli id

) - \ at the application di

;t1 l:he time of {ecexpt,.fulﬁl the r,equiremgl}is refc:rrrleddt;l oi;;
| section (1), it shall invite the applicant to file the required
correction and shall accord as the filling date the date of feceipt

- of the required correction, but i
o , but if no correction i .
*  application shall be treated as if it had not beenlfqlllleclls made, the

?3) Notwithstandiﬁg to the provisions of subseétions

(1) and (2), no fili | * .
feeis pa(id), no filing Qate shall'be ac»:’corded before the required

71.(1) The Registrar shall éxafninc .t.md' determine

- whether the application m ( i
eets the requirements of secti
and 66 and related provisions of the regulations. -v feetions 2

'neferreg )to in suf:egtl'e Re(%i)sgar ﬁnds that the vréquﬂv’ements
e 8 ion ave not been satisfied, it
invite the applicant to make the required ed, it shall
BIRT: : required corrections; if th
applicant does not comply with the invitati i € davs
. mvitat
th¢ application shall be considered Withdrawnlm.1 within 60 days,

(3) When the Regi plic
; egistrar finds that the application i
acceptable after its examination, it shall publish irI: ?he Egelttl‘:

anotice inviting opposition agai .
ainst the i
at. the cost of the applicant. g registration of the mark

4) Where the Regi , ‘

ot o the Registrar finds that the conditi

a; ;lril;::it;)nn;;gbseﬁg)p (13 are not fulfilled, it shall refusel ?ﬁ:
cation and notify its ecision to the appli i itin

explaining the reasons for its decision. ppricant fn writne

Examination
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Pending cases

72.(1)  Any interested person may, within the period of 60
days and in the manner prescribed by the Regulations and upon
payment of the prescribed fee, file an objection, in writing and

‘stating the grounds against the registration of the mark with the

Registrar on grounds that one or more of the requirements of
sections 2 and 66, and the regulations pertaining thereto are not
fulfilled. ,

(2) The Registrar shall immediately send a copy ofthe

objection to the applicant and the applicant shall furnish to the
Registrar a counter-statement stating the grounds on which he
or she relies for his or her application within-1 month after
receipt of the objection or such further period not exceeding 3

months, as the Registrar may allow and if the applicant does not
do so, the application shall be deemed to have been withdrawn.

“ (3) - If the applicant sends a counter-statement, the
Registrar shall furnish a copy of the counter-statement of the

“applicant to the person who made objection and examining the

merits of the case, which may include hearing either party,
should they wish to be heard, it shall decide to whether ornot to
proceed with the registration of the mark.

(4 The Registrar shall furnish copies of its decision

under subsection (3) to the applicant and the person who filed

the objection within the period prescribed by the Regulatiens.

73.(1)  After an application is published and until the
registration of the mark, the applicant shall enjoy the same

privileges and rights as he or she would have, if the mark had

been registered, provided that it shall be valid defence to an
action brought in respect of an act done after the application was
published, if the defendant establishes that the mark could not
have been validly registered at the time the act was done.

(2) Any infringement proceedings may not be
initiated before the date on which the mark is in factre gistered
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74.(1)  The Registrar shall register a mark and issue to the
applicant a certificate of registration upon payment of the fee
prescribed by the regulations where it finds that—

(a) the conditions referred to in this Act and the
Regulations are fulfilled; and

" (b) the request for registratibn of the mark has
not been opposed; or it has been opposed and
the opposition has been rejected.

(2) Where the Registrar finds that the conditions .

referred to in subsection (1) are fulfilled, it shall register the
mark, publish in the Gazette a reference to the registration and
issue to the applicant a certificate of registration.

_ Chapter 3 - Rights conferred by Registration, Duraﬁ'on and

Renewal of Registration

75.(1) The owner of a registered mark has the exclusive
right to prevent any unauthorised person from using in the
course of trade any sign that is identical with or similar to the
registered mark for goods or services that are identical with or
similar to the goods and services in respect of which the mark is
registered where such use would result in a likelihood of
confusion. ‘ o

2 In case of the use of an identical sign for identical
goods or services, a likelihood of confusion shall be presumed.

(3) The owner of a registered well-known mark has
the exclusive right to prevent any unauthorised third party from
using in the course of trade any sign that is identical with or
similar to the registered well-known mark for goods or services
that are dissimilar to the goods or services for which the
registered well-known mark is used where such use would

* " indicate a connection between the goods and services for

which it is used and the owner of the registered well-known

* mark, and where the interests of the owner of the registered

well-known mark are likely to be damaged by such use.

i
1

Registration
of the marks
and issuance
of certificate

Rights
conferred by
registration
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rights

(4) Theregistered owner of a mark shall, in addition to
any other rights, remedies or actions available to him or her,
have the right to institute proceedings in the Court against any

person who infringes the trade mark by using, withouthisorher

agreement, the mark as aforesaid or who performs acts which
make it likely that infringement will occur.

Limitation of 76.(1)  Therights conferred by registration of a mark shall

not extend to acts in respect of articles which have been put on
the market in or outside of Seychelles by the registered owner or
any other person with his or her consent.

‘(2) The registration of a mark shall not confer upon its
owner the right to preclude third parties from using the:

registered mark for information purposes, such. as sales
" promotion or comparative advertising, provided that such use is
not of such a nature as to deceive the public or does not
constitute unfair competition.

/

(3) The registrétion of a mark shall not confer upon its
owner the right to preclude third parties from bona fide use of

_ their names, addresses, pseudonyms, a geographical name, or .

"exact indications concerning the kind, quality, quantity,
destination, value, place of origin, time of production or supply
of their goods or services, in so far as such use is confined to the
purposes of mere identification or information and cannot
mislead the public as to the source of the goods or services.

H
f
!

Duration of 77. Without prejudice to the provisions of sections 79,

registration

e

80 and 81 of this Act, the registration of a mark shall be for a
period of 10 years from the ﬁhng date of the application for
registration. | ‘ ‘

| |
! i

78.( 1) The re gistration of a mark may, upon request of the
ner and payment of renewal fee prescribed by the

\\d‘a‘tmns be enewed for consecutwe periods of 7 years
/l :
- ‘ a I
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(2) At the time of the renewal, no change may be
made in the mark or in the list of goods or services in respect of
which the mark is registered, except that certain goods or
services may be eliminated from the list.

(3)  The renewal of the registration of a mark shall be
made within 6 months before the date on which the renewal is
due and shall end at the earliest 6 months after that date.

(4) In the event that the request for renewal is made
and the renewal fee is paid after the date on which the renewal
is due, a penalty prescribed by the Regulations shall be paid.

(5) The Registrar shall record renewal of the
registration and notify same in the Gazette.

(6) Amark not rénewcd within the period specified in
subsection (3) shall be considered as cancelled.

(7) The Registrar shall remove the mark from the
reglster when .it is not renewed in accordance with the
provisions of this section.

(8) Where a trade mark has been removed from the
Register for non-payment of the fee for renewal it shall,
nevertheless, for the purpose of any application for the
registration of a trade mark during 1 year next after the date of
the removal, be deemed to be a trade mark that is already on the
Register:

(9) Subsection (8) shall have no effect where the

_ Court or the Registrar is satisfied —

(a) that there has been no bona fide trade use of
the trade mark that has been removed during
the 2 years immediately preceding its
removal; or

(b) that no deception or confusion would be
likely to arise from the use if the trade mark
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that is the subject of the appli-cation for
registration by reason of any previous use of
the trade mark that has been removed.

dhapter 4 - Renunciation, Renioyal and Invalidation of a
; Registered Mark

79.(1) The owner of a registered mark, who wishes to
renounce the registration either wholly or in respect of part of
the goods or services, for which the mark is registered, may
submit his or her application to the Registrar for the
renunciation of the registration of the mark.

2) When a registered mark has been subject to a
licence contract, the request for the renunciation. of the right

shall be accepted only upon submission of a written declaration

by which the licensee consents to the renunciation.

(3) The Registrar, upon receiving the application
submitted pursuant to subsection (1), shall cause the
publication of such renunciation in the Gazette.

(4) The renunciétion of registration shall be effective

only after the decision for cancellation has been entered into the

register.

“80.(1) Any interested person may apply to the Court to

" order the removal of a mark from the register in respect of any

of the goods or services for which it is registered on the ground
that the mark has not been used by the regxstergd owner or a
licensee for an uninterrupted period of 3 years or more.

(2) A mark shall not be removed if it is proved that
special circumstances prevented the use of the m_ark and that
there was no intention not to use or to abandon it in respect of
those goods or services.

(3) . Any removal on the grounds of non-use of a.

registration of a mark shall be deemed to have been effective as

invalidate the registration of a mark.

(2)  The Court shall invalidate the registration, if the
person requesting the invalidation proves that any of the
, requirements of sections 2, 65 and 66 is not fulfilled.

(3) Any invalidation of a registration of a mark shall
be deemed to have been effective as of the date of registration,

Gazette.

Chapter 5 - Collective Marks, Certification Marks and
Trade Names *

82.(1) Subject to subsections (2) to (4), the provisions of
~ Chapters 1 to 4 of this Part, shall apply to collective marks as
they apply to marks. o _

" (2) An application for registration of a collective
mark shall designate the mark as a collective mark and shall be
accompanied by a copy of the terms and conditions governing
the use of the collective mark. :

‘ (3) The registered owner of a collective mark shall |
notify the Registrar of any changes made in respect of the terms
and conditions referred to in subsection (2).

(4) In addition to the grounds provided in section
81(1), the Court shall invalidate the registration of a collective
mark if the person requesting the removal proves that only the
. registered owner uses the mark, or that he or she uses or permits
: its use in contravention of the terms and conditions referred to
"in subsection (2) or that he or she uses or permits its use in a
“manner liable to deceive trade circles or the public as to the

origin or any other common characteristics of the goods or
“services concerned.

[28th April 2014] - Supplement to Oﬁ‘icial Gazette 153
of the date of registration, and it shall be recorded and a
reference thereto published in the Gazette.
81.(1) Any interested person may request‘the Court to  Invalidation
~ of registration

and it shall be recorded and a reference thereto published in the |

Colleétive
marks
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83.(1) Subject to subsections (2), 3), ‘(4) and (5) the
provisions of Chapters 1 to 4 of this Part, shall apply to
certification marks as they apply to marks.

(2) The application for the registration of a
certification mark must designate the mark as a certification

"mark and shall be accompanied by the terms and conditions

governing its use.

(3)  The registered owner of a certification mark shall
notify the Registrar of any changes made in respect of the terms
and conditions referred to in subsection (2).

4 The owner of a certification mark may not use the
mark to identify or certify his or her own goods or services.

(5) Any person who has proved that he or she satisfies
the technical standards and other requirements of the terms and
conditions referred to in subsection (2) may not be refused the
right to use the certification mark in accordance with the terms
and conditions referred to in subsection (2).

6 In addition to the grounds provided.- in section
80(1), the Court shall, upon request of any interested person,

remove the registration of a certification mark if the person-

requesting the removal proves that the owner of the certification
mark uses it, or allows its use in contravention of the terms and
conditions referred to in subsection (2) or that he or she allows
its use in a manner liable to deceive trade circles or the public as
to the origin or any other common characteristics of the goods
or services concerned.

84.(1) A name or designation may not be used as a trade
name if, by its nature or through the use that can be made of it,
which is contrary to public order or morality and in particular, is
likely to deceive business circles or the public as to the nature of
the enterprise designated by the name. - '
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(2)- Notwithstanding any written law providing for the
obligation to register trade names, such trade names shall be
protected, even prior to or without registration, against any
unlawful act committed by third parties.

NE)
party, whether as a trade name or a mark, certification mark or
collective mark, or any such use of a similar trade name or
mark, likely to mislead the public, shall be deemed unlawful.

Chapter 6 - Special Provisions relating to Licences dnd
Assignments of Marks

. 85.(1) The owner of a registered mark shall have the
right to assign it without the transfer of the business to which
the mark belongs. '

(2) The ‘provision of subsection (1) shall not apply to
“certification marks otherwise than with the consent of the
Court. : .

86.(1) Any licensing contract relating to a registered
~mark or an application therefor, shall provide for effective
control by the licensor of the quality of the goods or services of
the licensee in connection with which the mark is used, where
'such control is appropriate or necessary.

S (2) Ifthe licensing contract does not provide for such
i quality control or if 'such quality control is not effectively

. exercised, the licensing contract shall not be valid, and the
- Court may declare the mark as abandoned by its owner.

- (3) Aregistered collective mark or an application for
. theregistration of a collective mark may not be the subject of a
- licensing contract. '

Chapter 7 - Geographical Indications

§ 7,:.87,.(1) In the case of homonyms of geographical
'Endgc.ations for wines, protection shall be granted for each
‘imdication, subject to the provisions of section 94.

Any subsequent use of the trade name by a third

Assignment
of a mark

Licensing of
marks and
collective
marks

Homonyms of
geographical
indications

for wines
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Geographical

indications
excluded
from
protection

‘Right to file
application

(2) Where the parallel use of these indications is
authorised, the Registrar shall determine the procedures under
which the homonymous indications in question shall be
differentiated from each other, taking into account the need to
provide equitable treatment for the producers concerned and to
ensure that consumers are not misled. ’

88.  The following geographical indications shall be
excluded from protection — '

(a) geographical indications which do not fit to
the definition of section 2; '

(b) geographical indications which are contrary
to public order and morality; '

(c) geographical indications which are not

= protected in their country of origin or cease to
‘be protected in their country of origin, or
which have fallen into disuse in this country;

(d) indications for goods which are identical to

" the term commonly used in current language
as the common name for these goods in
Seychelles. : o

89.(1) The follb'wing,shall have the ﬁght to file an
application for protection of geographical indications —

|

(a) a group of producers or a legal entity of

groups of producers which operate in a
specified geographical area and with respect
to a specified goods; or

(b) agovernment body.
"(2) A government bbdy on its own initiative or upon

request of any of the persons designated in subsection (1)(a),
file for, obtain and enforce the registration of geographical
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3 indications with respect to goods where the producers of those
goods are not formally organised and may notapply for, obtain
_.and enforce the registration of geographical indications.
(3) The government body shall be the custodian of
those geographical indications until it or the Court is satisfied
~that the persons or entities entitled to own and enforce rights in
geographical indications are organised under the applicable
.. laws or regulations. - _ L
90.(1) An application for registration of a geographical  Application
indication shall be filed with the Registrar. ,f:;imﬁon
~ ‘ N A Of .
(2) Theapplication shall contain— ig::;i%;?ohlnm
(a) the name, address and nationality of the
applicant; - . :
(b) the geographical indication for which
registration is requested,;
(c) the geographical area to which the
registration of the indication shall apply;
(d) the goods for which the geographical
indication shall apply;
(e) the quality, reputation or other characteristics
of the goods for which the geographical
indicationisused;and |,
(f). any other matter prescribed in the
Regulations.
v (3) The application shall be subject to payment of the
prescribed fee.
o _91.('1)' _ The Registrar shall examine the application and  Examination
‘verify that it complies with the conditions set out in sections 2, ;’;plicmon
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Objection

Registration '

(2) When the Registrar finds that the application is

‘acceptable after its examination, he or she shall cause the

application, as accepted, to be published in the prescnbed

manner.

92. Any interested person may, within the periods set -
and in the prescribed forms, file an objection to the registration
ofa geographical indication with the Reglstrar on the grounds

that one or more of the conditions set out in sections 2,88and 90
have not been met.

93.(1) The Registrar shall register a geographical
indication and issue to the applicant a certificate of registration
upon payment of the fee prescribed by the Regulations where it

findsthat—

(2) the conditions referred to in section 91 and the
Regulations are fulfilled; and

(b) the request for registration of the
geographical indication has not been
objected, or it has been objected and the
‘objection has been rejected.

(2) Where the Registrar finds that the conditions
referred to in subsection (1) are —

(a) fulfilled, he or she shall register the
geographical indication, publish a reference
to the registration in prescribed manner and
issue to the applicant a certificate of
registration; or ,

(b) not fulfilled he or she shall reject the
application and notify its decision to the

\applicant in writing explaining the reasons for :

his or her decision.

(a) the use, in the designation or presentation of
goods, of any means indicating or suggesting
that the goods in question come from a
geographical region other than the true place
of origin in a way which misleads the public
as to the geographical origin of the goods;
and ' ’

(b) any use which constitutes an act of unfair
competition within the meaning of Artlcle
10bis of the Parls Conventlon

'(3) The followmgmpartlcular shall be prohibited—

(a) allacts of such a nature as to create confiision
by any means whatever with the
establishment, the goods, or the industrial or
commercial activities, of a competitor;

(b) false allegations in the course of trade of such
a nature as to discredit the establishment, the
goods, or -the industrial or commercial
activities, of a competitor;

(c) indications or allegations the use of which in
- the course of trade is liable to mislead the
public as to the nature, the manufacturing
process, the characteristics, the suitability for
their purpose, or the quantity, of the goods;
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94. The producers carrying on their activity in the Righttousea
~ geographical area specified in the Register shall have the right ig:‘%ﬂifoh’ncal
to use a registered geographical indication, in the course of
 trade, with respect to the goods specified in the Register for that
indication, provided that such products possess the quality,
reputatlon or other characteristic specified in the Register.
95.(1)  The geographical indications shall be protected Rights
against conferred
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(d) any action in violation or contraventionunder -
the Fair Competition Act, 2009..

(4) The protection under this Act shall also be
available against—

(a) the use of a geographical indication which,
although literally true as to the territory,
region or locality in which the goods
originate, falsely represents to th; public that
the goods originate in another territory;

(b) against the use of a geogrgphical indication
which, even if identifying goods truly
originating in the place designated by that

~ geographical indication, designates goods
that do not contain or present the quality,
reputation or other characteris’qc that is

" essentially attributed to the goods in reason of
their geographical origin.

(5) The provisions of this section shall not prejudic'e
the right of any person to use, in the course of trade, that person’s
name or the name of that person's predecessor in bus}ness,
except where such name is used in such a manner as to mislead
the public.

' Duration of 96.(1) | Subject to subsection (2) Fhe term -of a registered
protection geographical indication shall be indefinite.

(2) A registered geographical indicqtion sha}l be
protected as long as the specific characteristics, quality or
reputation which have been the basis for the gramt of the

- protection, exist. |
Misleading . 97.. The registration of a mark which conmtains a
marks

geographical indication, or consists of such an ipdicatidn,
relating to goods which do not originate from the territory shall
be refused or invalidated by the Registrar or the Count, at the
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request of an interested party, if the use of this indication in the
mark for such products in Seychelles is such as to mislead the
public as to the true place of origin.

98.(1) The registration of a mark for wines which
contains or consists of a geographical indication used to
identify wines, or for spirits which consists of or contains an
indication identifying spirits, shall be refused or invalidated by
the Registrar or the Court at the request of an interested party,
with regard to wines or spirits which do not have this origin.

(2) For the purposes of subsection (1) the use of a
geographical indication identifying wines for wines not
originating in the place indicated by the geographical
indication in question, or identifying spirits for spirits not
originating in the place indicated by the geographical
indication in question, even where the true origin of the goods’
is indicated or the geographical indication is used in translation
or accompanied by expressions such as “kind”, “type”, “style”,

imitation” or the like, shall be refused or invalidated by the
egistrar. o ' '

99. - Where the registration of a mark has been
uested in good faith, or the rights over the mark have been
quired by use in good faith prior to the date of
mmencement of this Act, or before the geographical
indication is protected in its country of origin, this Act shall
not prevent the possibility of registering the mark or impede
the validity of the registration of the mark, or the right to use the

k, for the reason that this mark is identical or similar to a
eographical indication.

+/" 100.(1) Any interested person or the Registrar may

* “request the Court to order the invalidation of the registration of
~a geographical indication on the ground that it does not meet
the criteria for protection under this Act.

= (2) Agroup having a legitimate interest may apply for
approval of an amendment to a registration of a geographical
ndication.- '
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(3) Where the amendment involves one or more
substantial elements, the amendment shall comply with the
procedure laid down in sections 90 to 93.

(4) Inany proceedings under this section, notice of the
request shallbe — v

(a) served on the persons who filed the
application for registration of the
geographical indication -or his. or her
successor in title; and

(b) given by publication in. the \Gazette to all

persons having the right to use the registered
geographical indication.

PART VII - UNFAIR COMPETITION AND
UNDISCLOSED INFORMATI@N '

101. (1) Any act or practice carned out or elgaged in, in the
course of industrial or a commercial act1v1ty, ‘in relation to
industrial property rights and which is contrary to honest

practices, shall constitute an act of unfair competition.

(2) An act or practice that is contrary to ‘honest
practices, for the purposes of this part, shall meanspractices that
include—

(a) breachofcontract;

(b) breach of confidence and inducement to
breach of confidence or contract;

(c) theacquisition of undisclosed iriformation by
third parties who knew, or ‘were grossly
negligent in failing to know, that such
practices were involved in the aequisition;

(d) -any violation.of a legal obligatien in geﬁeral
'with:a view to.obtaining unlawful-advantages
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- over competitors or which lead to such
advantages being obtained, such as the
breach of environmental or labor law.

(3) Any person damaged or likely to be damaged by
an act of unfair competition shall be entitled to the remedies
referred to in Part VIIL

(4) The provisions of this Part shall apply
independently of,-and in addition to, any written law protecting
inventions, utility models, industrial designs, layout-designs,
distinctive signs, literary and artistic works and other
intellectual property subject matters.

102.(1) Any act or practice which, in the course of

i industrial or commercial activities, in relation to industrial

property rights creates or is likely to create confusion with
another's enterprise or its activities, in particular with the goods
or services offered by such enterprise, shall constitute an act of
unfair competition.. .

(2) Theconfusion may relate in particular to—
(a) amark, whetherregistered ornot; -
(b) a trade name;

(c) any dlstmctwe sign other than a mark or a
trade name;

(d a product's external appearance;
(e) thepresentation of gobds or services; or

(f) a famous person or a well-known fictional
character.’

103.(1) Any act or practice; in the course of industrial or
commercial activities, in relation to industrial property rights
that damages, or is likely to damage, the goodwill or reputation

Confusion’
with another’s
enterprise or
its activities

Damaging
another’s
goodwill or
reputation
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of another's enterprise shall constitute an act of unfair
competition, whether or not this act or practice creates
confusion. -

(2) The damage to another's goodwill or reputation |

~ may, in particular, result from the dilution of the goodwill or
reputation attached to—

(a) amark, whether re gistéred ornot;
(b) atradename;

(c) any distinctive sign other than a mark or a
trade name;

(d) aproduct's external appearance;
(¢) the presentation of goods or services; or

(f) a famous person or a well-known ﬁctlonal
character.

(3) The lessening of the distinctive nature or
advertlslng value of a mark, trade name or any other distinctive
business sign, a product's external appearance or the
presentation of goods or services or of a famous person or well-
known fictional character shall constitute “dilution of goodwill
or reputation” for the purposes of subsection (2).

104.(1) Any act or practice, in the course of industrial or
commercial activities, in relation to industrial property rights
that misleads, or is likely to mislead the public with respect to an
enterprise or its activities, in particular, the goods or services
offered by such enterprise, shall constltute an act of unfair
competition. :

(2) The pubhc may be misled by advertising or

promotional activities, in particular, with respect to the —
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(a) manufacturing process of a product;

(b) suitability of goods or services for a specific
use Or purpose;

(c) quality or quantity or other characteristics of
goods or services;

(d) geographical origin of goods or services;

(e) conditions on which goods or services are
offered or supplied; or

(f) price of goods or services or the mode of
calculation.

| 105.(1) Any false or abusive allegation which, in the
I course of industrial or commercial activities, in relation to
- industrial property rights, discredits or is likely to discredit
- another's enterprise or its activities, in particular the goods or -
- services offered by such enterpnse shall constitute an act of
© unfair competition.

(2) Discrediting may arise out of advertising or
- promotion and, in particular, occur with respect to the —

- (a) manufacturing process for goods;

(b) suitability of goods or services for a specific
use or purpose;

(c) quality or quantity or other characteristics of
goods or services;

(d) conditions on which products or services are
offered or supplied; or

(e) price of goods or services or the mode of
calculation.
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Unfair
competition
concerning
undisclosed
information

106.(1) Any act or practice which, in the course of
industrial or commercial activities, in relation to industrial
property rights that results in the disclosure, acquisition or use
by others, of undisclosed information without the consent of the
person lawfully in control of that information, (hereinafter
referred to as “the rightful holder”) and in a manner contrary to
honest business practices shall constitute an act of unfair

competition.

(2) The disclosure, ~acq1iisition or use of confidential
information by others without the consent of the rightful holder
may, in particular, result from —

(@)
()
(©)
(d)

(e)

in failing to know

industrial or commercial espionage;
breach of contract;
breach of conﬁdence;

inducement to commit industrial or
commercial espionage, breach of confidence
or contract; or -

acquisition of confidential information by a
third party who knew or was grossly negligent
that this acquisition
entailed one of the foregoing acts.

(3) For the purposes of this section, information shall
be considered “undisclosed information” if —

@

()

it is secret in the sense that it is not, as a body
or in the precise configuration and assembly
of its components, generally known among or
readily accessible to persons within the
circles that normally deal with the kind of
information in question; '

it has commercial value because it is secret;
and
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(©)

its legitimate holder has taken reasonable
steps, under the .circumstances, to keep it
secret.

(2) Any act or practice, in the course of industrial or

commercial activities, in relation to industrial property rights

orresults in—

107.

(a)

®)

shall be considered an act of unfair competition if it consists of

an unfair commercial use of undisclosed test
or other data, the origination of which
involves considerable effort and which were

" required as a.condition of obtaining approval

of the marketing of pharmaceutical,
agricultural or chemical products which

~utilise new chemical entitieés and which were

in fact submitted to the appropriate authority;
or o . .

the disclosure of such data, except where
necessary to protect the public, or unless
measures have been taken to ensure that the

data are protected against unfair commercial

use. -

" PART VIII - ENFORCEMENT OF INDUSTRIAL,

PROPERTY RIGHTS

Chapter 1 - General Provisions

The general principles of enforcement of -
. industrial property rights shall include the following —.

(@)

the procedures concerning thé enforcement
of intellectual property rights shall be fair
and equitable;

(b) the - procedures shall not impose overly

burdensome requirements concerning

‘mandatory personal appearances;

General
principles
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Remedies
against
infringements
of rights

Burden of
proof

(c) partiestoalegal proceeding shall be allowed
to be represented by ipdependent legal
counsel; '

(d) infringement claims shall be substantiated
with relevant evidence; and

(¢) measures or remedies against infringement
shall be effective to prevent and deter
infringement and -adequate to redress ‘the
harm done. :

: 108.(1) The rerhe.dies against infringement of industrial .

property rights, made available under thisActinclude —
(a) provisional measures;
(b) civil remedies; and

(c) criminal remedies.

(2) The holder of industrial property rights or the
person authorised by him or her may seek for any or more or all
of the remedies referred to in subsection (1).

(3) The Court may order cumulative remedies as it
deems appropriate.

109.(1) For the purposes of civil proceedings in
respect of the infringement of rights of the patentee, if the
subject matter of a patent is a process for obtaining a product,
the Court may order the defendant to prove that the process used
to obtain an identical product is different from the patented
process. : )

(2) Any identical product when produced without the
consent of the patentee shall, in the absence of proof to the
contrary, be deemed to have been obtained by the patented
process if — S ‘

PG Nl adE e At O T e
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(a) the product obtained by the patented process
is new; or

(b) there is a substantial likelihood that the
identical product was made by the process
and the patentee has been unable through
reasonable efforts to determine the process

: actually used.

(3) In ordering the production of evidence to the
contrary, the Court shall take into account the legitimate
interests of the alleged infringer in not disclosing his or her
- manufacturing and business secrets. :

110.(1)
reasonably available evidence sufficient to support its claims
- and has specified evidence relevant to substantiation of the
- claims which lies in the control of the opposing party, order
- that this evidence be produced by the opposing party, subject,
in appropriate cases, to conditions which ensure the protection
of confidential information. '

-

A (2) Where infringement 1s committed in a
_commercial scale, the Court may, upon request of a party or

communication of banking, financial or commercial
- documents under the control of the opposing party, subject to
 the protection of confidential information. v '

(3) In cases in which a party to a proceeding
" voluntarily and without good reason refuses access to, or
- otherwise does not provide necessary information within a
. reasonable period, or significantly impedes a procedure
‘relating to an enforcement action, the Court may make
. preliminary and final determinations, affirmative or negative,
“ on the basis of the information presented to it, including the
complaint or the allegation presented by the party adversely
ffected by the denial of access to information, subject to
roviding the parties an opportunity to be heard on the
llegations or evidence.

The Court may, where a party has presented

~when found appropriate, order the production of

Evidence
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Provisional
measures

Chapter 2 - Provisional Measures and Civil Remedies

111.(1) The Court shall have power to order prompt and -

effective provisional measures, to—

(a) prevent an infringement of a right from
occurring, in particular to prevent the entry
into channels of commerce, imported goods

after completing customs formalities; and

(b) preserve relevant evidence in regard to the
alleged infringement.

(2) The Court shéll have power to order provisional

measures, without giving the other party an opportunity of
being heard, where appropriate, in particular where any delay is
likely to cause irreparable harm to the rightsholder, or where
there is a demonstrable risk of evidence being destroyed.

~

(3) The Court may, before making a decision under
subsection (2), require the applicant to provide any reasonably
available evidence in order to satisfy it with a sufficient degree
of certainty that the applicant is the rightsholder and that the
apphcant's right is being infringed or that such infringement is
imminent, and order the applicant to provide a security or
equivalent assurance sufficient to protect the defendant and to
prevent abuse.

. (4) Where provisional measures have been ordered
without giving the other party an opportunity of being heard,
the defendant may file a request for review with the Court
within 2 weeks from the date of receipt of the decision.

(5) Inthe review proceedings, the Court shall give the
parties concerned an opportunity of being heard and shall
confirm, modlfy or revoke the decision within a reasonable
period.
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(6) The applicant may be required to supply other

“concerned by the authority that will execute the provisional
measures.

(7) Where the applicant does not initiate proceedings
in the Court leading to a decision on the merits of the case
-within 20 working days or 31 calendar days, whichever is
‘longer, from the date of receipt of the decision ordering
provisional measures or within any other reasonable period
determined by the Court in the decision, the Court shall revoke
the provisional measures upon request of the defendant.

(8) Where the provisional measures are revoked or
- where they lapse due to any act or omission by the applicant, or
~where it is’ subsequently found that there has been no
-infringement or threat of infringement of an industrial property
. right, the Court shall order the applicant, upon request of the
“defendant, to provide the defendant appropriate compensation
- for any injury caused by these measures.

112.(1) The Court shall order the infringer, who

infringing activity, to pay damages adequate to compensate for
the injury the rightsholder has suffered because of an
infringement of his or her industrial property right.

(2) Indetermining the amount of damages awarded to
the rightsholder, the Court may consider —

(a) the value of the infringed-on goods or
service, measured by the suggested retail
price or other legitimate measure of value
submltted by the rightsholder;

(b) the loss of earnings incurred by the
rightsholder;

(c) the unfair profits made by the infringer; |

- information necessary for the identification of the goods

“knowingly, or with reasonable grounds to know, engaged in -

Damages
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. Other
remedies

(d) the royalties or fees which would have been
due if the infringer had requested
authorisation to use the industrial property
right in question; and

(f)' where appropriate, any moral dameiges
caused to the rightsholder.

(3) The Court shall order the infringer to pay the

rightsholder's expenses, which may include appropriate

attorney's fees. .

(4) The Court may, where appropriate, order recovery
of profits where the infringer did not knowingly, or with
reasonable grounds to know, engage in infringing activity.

113.(1) The Court may, upon the request of the applicant,
order that goods, materials and implements the predominant use
of which has been in the creation of the infringing goods be,
without compensation of any sort, disposed of ‘outside the
channels of commerce in such a manner as to minimise the risks
of further infringements. - : :

.(2) In’ considering such requests, the need for
proportionality between the seriousness of the infringement and
the remedies ordered and the the interests of third parties shall

" betakeninto account.

(3) The Court may, whenever this is considered
adequate under the circumstances to create an effective
deterrent to further infringement, taking due account of the need
for proportionality between the seriousness of the infringement
and the remedies and the legitimate interests of third parties,
order that the infringing goods be destroyed, or be disposed of
outside the channels of commerce, without compensation of
any sort, in such a manner as to avoid any harm caused to the
rightsholder.

_ Appeal.
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(4) In respect of counterfeit goods, the simple

removal of the mark or geographical indication unlawfully
- affixed shall not be sufficient, other than in exceptional cases,
to permit release of the goods into the channels of commerce.

114. The Court shall order the infringer to inform the
rightsholder of the identity of third persons involved in the

_production and distribution of the infringing goods. or
_rendering of services and of their channels of distribution

unless this would be out of proportion to the seriousness of the
infringement. )

115.(1) "The Court shall order an applicant, at whose

“request measures were taken and who has abused enforcement
_procedures, to provide to a defendant wrongfully enjoined or
-restrained adequate compensation for the injury suffered
_because of such abuse. ' ‘

" (2) The Court shall order the applicant to pay the

| defendant expenses, which may include appropriate attorney's
fees. :

(3) The publié authorities and officials shall be

~exempted from liability to appropriate remedial measures
- where actions were taken or intended in good faith in the course

of the administration of any law pertaining to the protection or
- enforcement of industrial property rights.

116.(1). Any decision. by the Court in infringement
proceedings shall be subject to an appeal to the Court of

, (2) The appeal shall be filed within 60 days from the
date of the decision. ‘

117. Any civil proceedings shall be initiated within 5

: years from the date on which the rightsholder knew or had
 reasons toknow the infringing acts, except in case of infringing
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Offence

use of distinctive signs in bad faith or for unfair competition

~ purposes, for which there shall be no tlme limit to initiate the

proceedings.

Chapter 3 - Criminal Remedies R

118.(1) Any person who, except under justifiable
‘circumstances provided under this Act, without the consent of a
patent or utility model nghtsholder willfully and on a
commercial scale—

(a) manufactures the product that is protected by
apatent or utility model certificate;

(b) uses a process invention or minor invention
that is patented or protected by utility model
certificate;

(c) exports, sells, displays or offers for sale, has

in stock, conceals or receives, a product
manufactured using a patented invention or
minor invention protected by utility model
certificate, -or a product obtained by a
patented process invention; or

(d) imports a product that is the object of an
invention or minor invention protected by
patent or utility model certificate, or obtained
by a process invention patented into
Seychelles that has not been placed on the
foreign market directly by the rightsholder or
bya person authorised by the rightsholder,

commits an offence.

(2) Any person who, except under justifiable
circumstances provided under this Act, without the
authorisation of a registered industrial design rightsholder,
willfully and on a commercial scale — -
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(a) manufactures a product that incorporates a
registered industrial design, or a substantial
imitation that may cause confus1on or
hkehhoodofconfusmn

(b) exports, sells, displays or offers for sale, has
in stock, conceals or receives, with a view to
use for.economic purposes, an object that
illegally incorporates a registered industrial
design, or a substantial imifation that may
cause confusion or likelihood of confusion;
or

(c) imports a product that incorporates an
industrial design registered in Seychelles ora
substantial imitation that may induce to error
or confusion, and that has not been placed on
the foreign market directly by the
rightsholder or with his or her consent,

_commits an offence.

(3) Any person who, without the authorisation of

registered mark nghtsholder willfully and on a commercial
“scale—

(@) reprodﬁces a tegistered mark, in whole or in
part, -or imitates it in a way that may create
likelihood of confusion;

(b) valters the registered mark already affixedona
product placed on the market; or

(c) imports, exports, sells, offers or displays for

sale, conceals or has in stock a product
bearing a mark illegally reproduced or

imitated, in whole or in part ; or a product of

his or her own industry or commerce,
contained in a vessel, container or package
that contains the registered trade mark,
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(4) Any person who, without the authorisation of a

registered layout-designs rightsholder, willfully and on a -

commercial scale—

(a) reproduces, whether by incorporation. in an
" integrated circuit or otherwise, the protected
layout-design in-its entirety or any part

thereof, except the act of reproducing any part

that does not comply with the requirement of
originality referred to in section 53 of this
Act; or :

(b) imports, sells or otherwise distributes for
commercial purposes the protected layout-
design, an integrated circuit in which the
protected layout-design is incorporased or an
article incorporating such an integrated
‘circuit in so far as it continues to contain an
unlawfully reproduced layout-design,

commits an offence.

119.(1) Whoever intentionally commits an offence. under
section 118, shall on conviction be liable to imprisonment for a

term not exceeding 5 years or a fine not exceeding SCR500,000

or with both such imprisonment and fine.

(2) Except where higher penalty is provided‘in any
other written law, whoever by negligence violates a. right
protected under this Act shall on conviction be liable to
imprisonment for a term not exceeding 3 years or a.fine not
exceeding SCR500,000 or with both such imprisonment and
fine. :

(3)  In determining the penaities under subsections ¢))
to (2), the court shall takeinto accouat the —
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(a) severity of the damage caused to the
rightsholder, consumers, the general public
or the country;

(b) the value of the infringing products;

(c) degree and scope of the infringing activity
and the size of the infringing products;
infringer; and ,

(¢) other relevant matters, such as sufficiency of

the penalty to provide a deterrent to future
infringements. SR

seizure, forfeiture and destruction of infringing goods and of
‘any materials and implements used in the commission of the

- offence.

(5) The séizure, forfeituré and destruction referred to
in subsection (4) shall be without compensation of any kind to
the offender. : ' ‘ :

120.(1) A police officer may arrest without warrant any
~ person who, in any street or public place —

(a) sells, exposes or offers for sale or hire; or

(b) has, or is reasonably suspected of having, in
his or her possession for the purpose of
‘selling or letting for hire,

any product that infringes industrial property rights protected
< in Seychelles.

(2) Any authorised officer may, at any time, withouta
warrant — : ;

(d) frequency of the offence committed by the

(4) The penalty, where appropriate, shall include the.

Power to
enter, search
and seize
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(a) stop, search and board, whether forcibly or extend the time for doing any act or taking any proceeding
otherwise, any conveyance in which hf’ orshe ~under this Act and the Regulations made thereunder, upon
reasonably suspects that there is any - notice to the parties concerned and upon such terms as he or she
infringing product; and ; » may direct.

seize, remove or detain such infringing
product and anything which appears to him or
her to be or to contain; or to be likely to
contain, evidence of an offence under this 241
Act. | (1)

: (2) The extension of time may be granted even if the
time for doing the act or taking the proceeding has expired.

, The Supreme Court shall have jurisdiction in
sputes relating to the application of this Act and the
Regulations and in matters which under this Act are referred to

(3) Intheexercise ofhis or her power under subsection e —

(2), an authorised officer may order the person in charge of a
vehicle — : /
(a) to stop and not to proceed until so authorised,; '
- or : :

(2) Any decision taken by the Registrar under this
ct, in particular the grant of a patent, a utility model
, rtificate, the registration an industrial design, a layout-
(b) tobringthe vehicleto any police station. - sign, the registration of a mark, collective mark, certification
o mark or geographical indication, or the rejection of an
PART IX - MISCELLANEOUS plication for grant or registration of such title, may be subject
S n appeal by an interested party before the Supreme Court
121.(1) The Registrar shall maintain separate regi§ters for such appeal shall be filed within 2 months from the date of
patents, industrial designs, layout-designs, marks, certification
marks, collective marks and geographical indications.. |
' , o “125.  The Minister may make Regulations for carrying
(2) All the recordings provided for in this Act shall be to effect the provisions of this Act and may prescribe all
entered into the registexfs referred to in subsection (1). atters which by this Act, are necessary or expedient to be
o ‘prescribed for giving effect to this Act.
(3) Any person may inspect the registers referred to in y o , : _
subsection (1) and may obtain extracts therefrom, on the '126.(1) The Patent Act (Cap 156) and the Trades Marks
payment of a prescribed fee. _ Decree (Cap 239) are hereby repealed.

Correction of 122.  The Registrar may, subject to any provision' in’the . (’2) Notwithstanding of the repeal of the Patent Act
. etrors Regulations, correct any error of transl.atlon‘ or transcription, . ‘and the Trades Marks Decree — ]
clerical error or mistake in any registration entered into ;

pursuant to this Act or the Regulations. : 3 . (a) all statutory instruments made under the
. ‘ repealed laws shall remain in force as if made
Extension 123.(1) If the Registrar is satisfied that the circumstances : under this Act, until amended, replaced or

of time justify it, he or she may, upon receiving a written request, ’ | repealed under the provisions of this Act;

Competence
of Court and
appeals

Regulations

Repeal and
savings
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(b). any penalty, forfeiture or punishment

‘ incurred in respect of any offence committed

under the repealed laws shall continue to be

enforceable as if this Act had not been
“enacted; and -

(c) the Registrar appointed under the repealed
laws shall be deemed to be the Registrar for -
the purposes of this Act, until the expiry of his
or her term of office or a Registrar is
appointed under this Act, whichever is earlier.

127.(1) The provisions of this Act shall apply to any
application pending on the date of the commencement of this
Act. ‘ o ‘

(2) The patents granted under the repealed Patent Act
and marks registered under the repealed Trades Marks Decree,

" on the commencement of this Act, shall subject to subsections

(3) and (4), remain valid and shall be deemed to have been
granted or registered under this Act.

(3) The patenfs referred to in subsection (2) shall
remain valid for the remaining period of the duration of the

' protection accorded under repealed Patent Act, provided that

annual fee is paid in accordance with the provision of this Act
and the Regulations made thereunder. '

(4) The registrations of marks referred to in subsection
(2) shall be renewed upon the expiry of the period of
registration in accordance with the provisions of this Act and
the Regulations made thereunder.

I certify that this is a correct copy of the Bill which was
passed by the National Assembly on 1 SthApril, 2014.

@wdw b

Luisa Waye-Hive
Deputy Clerk
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