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ParTI
PRELIMINARY PROVISIONS

Shore tirle and coinmencenienn.

1.

This Act may be cited as the Financial Institutions Aect, 20035, and shall come ino

operation on such date as the Minister may, by notice in the Gazette, appoint.

Freerpratadon.

2.

In thiy Act, unlcss the context otherwise requires—

“affiliate™, in respect of any finaneial insthtion, means—

{(¢) any comnpany, assogiation, syndicate, partnership or other body of
pursons corporate oF unincorporate in which twenty-five percent or
more of any class of voting shares or other voting participation is di-
rectly or indirectly owned or controlled by such financial institution,
or i3 held by it with power to vote; or

{I) any company, association, syndicate, partnership or other body of
porsuny corporate or unincorporate in which the election of a major-



ity of direciors iz controlied in any manner by such financial insiity-
tion;

“Bank™ meuns the Central Bank of Swaziland cstablished under the Central Bank
of Swaziland Order, 1974;

“bank™ means a company incorporated in accordance with the provisions of the
Companies Act, 1912, which is licensed under this Act to conduct banking
business:

“bunking business” means-— ,

(i) the busincss of reeeiving funds from the public through the aceep-
tance of money, deposits of money payable upen demand or afler a
fixed period or after notice or any similar operation through the peri-
odic sale or placement of bonds, certificates, notes or other seeurities
and the use of such funds either in whole or in part for loans, ad-
vanges, investmenls ur any other opération authonized hy law or cus-
tomary banking practice, for the account and at the risk of the person
doing such business;

(it) any other aglivity recognizéd by the Bank as customary banking
practice which a financial insiitution may be anhorized by the Bank
to engage in;

“calendar yeur™ means the period form st January to 3 1st December;
“eredit institution™ means any finaneial institution other than a bank;
“eonglomerate™ means a conglomerate as defined in section 15(2)
“Coutt” means the High Court; '

~director” includes any person, by whatever title he may be referred to, empow-
ered to carry out substantially the same functions in relation to 1he direction
of a financial institution as those carried ou by a director of 3 company as de-
fined in the Companies Act, 1912;

“Mnancial insthytion™ means any person licensed under this Act to carry on bank-
ing bhisiness:

“financial year” means any continuous twelve month period designated by a fi-
nancial instinution 25 its accounting year;

*foreign financial institution” means any financial institution, incorporafed or oth-
erwise, other than a local fingneial institution, doing business in Swaziland.
wheiher such business is banking or other business:

“licensed™—

(<) in relation to an agent, means licensed under section 17 of this Acl;
(M in relation to a financial institution, means ligensed under scetion 6
or 17 of this Act:

“local financial instituion™ means a financial insiitution established under the
laws of Swaziland:



“Minister* means the Minister responsible for Finance;

“ather finpncial institution™ means any institution which may be licenscd by or
otherwise subject to the supervision and regulation of the Bank;

“place of business™ means any branch or office of a financial institution in Swazi-
land, including a mobile agency, open to the public for the transaction of
hanking business;

“principal officer” means the Chief Executive Officer or other person in Swazi-
land, by whatever title he may be referved to responsible for the inanagement
of the affairs of a licensed financial institution;

“public in Swaziland" inchides the Government of Swaziland, the Bank, any
statutory body and cvery licensed financial instiwition;

“records™ mecans any documents or information used in the ordinary course of the
business of banks or financial insitutions, whether in written form or kept on
microfilm, inagaetic tape or any other form of mechanical or slectronic me-
dium;

“unsecured” in relation to loans, advances or credit facilities means loans, ad-
vances, or gredit facilities granted without special sceurity; or in the case of
loans, advances or credit facilities granted against special security, any part of
such loans, advances or credil facilities which at any given time exceeds the
market value of the assets comprizing the security given. or which exceeds
the valuation approved by the Bank whenever it deems that no market valuce
exiats for such assets.

Non-applfcability of the A,
3. (1} This Act shall not apply to—
{@) a building socicty within the meaning assigned to it in the Building Socictics
Act, 1962;
{h) a co-opcrative society within the meaning assigned to it in the Co-operative
Socicties Act, 2003; or
(c) an mnsurer as defined in the Insurance Act, 2005,

{2y With the approval of the Minister, the Bank may after consuliation with the pri-
mary aupervisor of the institntions mentioned in subsection {1) above, make cettain specified
provisions of thix Act applicable to such institutions.

Exomptions.

4. (1) The Bank may, after consultation with the Minister, by notice published in the
CGazette, exempl any class of credit institutions from all or part of the provisions of sections
19, 20(1) ) and 24, for such period and under such conditions as the Bank may determinc.,
whenever such cxemptions may be desmed by it to be in the public intercst:

Pravided that such exemptions shall not be granted for period exceeding two years.
which period inay however be extended in appropriate circumstances.



PartTII
LICENCES

Prohibition against carrying-on of business by a financial insttturion without o licence,

5 (1Y No busincss shall be transacted, either in Swaziland by a foreign financial institu-
tion or agent or in Swaziland or abroad by a local financial ingtitution, unless such financial
institution has been licensed in terms of this Act to carry on such business.

(2) A person who contravenes subsection (1) commits an offence and shall be liable
on conviction to a fine of not less than one handred thousand Emalangeni (E100,000) and an
additional fine of not less than twenty-five thousand Emalangeni (E25.000) in respeet of each
day on which the contravention continues.

Applicasion for licence (o carry on banking business.

6. {1y Wo person shall carry on banking business in Swarziland unless he has been
aranted a leense by the Bank.

(D) Anapplication to be licensed shall be made to the Bank in the form preseribed and
shall be accompanied by—

(«) an authenticated capy of the memorandum and articles of association, or, in
case of a forcign financial institution, such similar documents regulating its
alTairs or such other documents as the Bank may require to establish the man-
ner of control and regulation of such institution, and, in the case of a public
company. a copy of its prospectus or similar document required under any
law relating to companics, and the name, nationality, and address of every
promoter;

(/) a statement of the address of its head office, and the name, nationality and
address of its chairperson, of cvery dircctor or partner, as the case may be,
ang of its principal officer;

{¢) a copy of its balance sheet at a date within ninety days prior to the date of its
application;

{ey lulf particulars of the business it proposes to carry oh, and of the manner in
which it proposes to carry on such business and a business plan covering the
first three yvears of operation;

(2) the location of the principal place and other places of business in Swaziland
and, in the case of a local financial institution operating outside Swaziland,
any place where it proposes (o cairy on its activities, and in the casc of a ma-
bile agency. the area to be served by any mobile agency;

() evidence, in the case of a foreign financial institutiot, that it is subject to
comprehensive supcrvision or regulation on a consolidated basis by the ap-
propriate authorities in its home cotintry; and

() any other information as the Bank inay require.

{(3) The application and every document submitted in accordance with subsection (1)
shall be sigmed by the principat officer of the applicant,
{4) The applicant shalt, when submitiitg the application—



{z) pay to the Bank an investigalion fee Lo be prescrihed by the Bank by notice in
the Gazette; and

{B) depasit with the Bank an annual fee for the first year:
Provided that such deposit shall be refunded (o the applicand if the licence is refused.

{5 Tn considering an application for a licence, the Bank shall conduct such investiga-
tion as may be decmed necessary to ascerain the—

(«) wvalidity of the documents submitted under subsection (2);

(&) financial status and histery of the applicant:

(¢) character and experience of its managers;

(Y adequacy of its capital structure;

{¢) convenicnec and needs ol the community i intends to serve;

(A carning prospects afforded by the area primarily to be served; and
() public inferest,

(6 No person shall be granted a licence unless the requirements specified in section
20 are fulfilled.

(7)  Within ninety days after the receipt of an application, or if further information has
keen required, afier the receipt of such information, the Bank shall, after consultation with the
Minister, notify the applicant in writing either that it grants the licence or refuses o grant the
ligenee, ‘

{(8) In granting a licence, the Bank may imposc conditions to be satisfied by the licen-
see, including a condition that the licensee carry on business at a designated place or places,
provide or refiain from providing specificd services or facilities, or any other conditions
which the Bank may consider appropriate.

(9) In the case of 4 foreign firancial institution the Bank shall cstablish contael with
the parent supervigory authority of the institution itt order to ascertain that the institution is
adequately supervised on a consolidated basis and notwithstanding the provisions of subsec-
tion (7). the Bank shall require as a condition that there be filed with it before commencement
of operation s

(@) a duly executed instrument in writing, by its term ot indefinite duration and
imevacable, appointing the Bank its trug and lawful agent, upon whom all
jrocess in any action ar proceedings against it and a cause of aclion arising
oul of a transaction with any of its places of business in Swaziland may be
served with the same force and effect as if it were established in Swaziland
and had been lawfully sevved with process thetein;

() a written certificate of designation, which may be changed from time to time
thereatter by the filing of # new certificate of designation, specifying the
name and address of the officer, agent. or other person in Swaziland—

{) 1o whom such process shall be forwarded by the Bank;
{ii) upon wham any person not served upon by the Bank under para-
graph (a) may be served;

() a written certificate that the appropriate authorities in the home country of the
forcign finaneial institution have consented to the proposed establishment in
Swaziland of the facility. .



(10) In refusing to granl a licence, the Bank shall furnish o the applicant a wrilten
statement of the reasons for its decision,

(11) Every licensed financial institution shall pay annually to the Bank for the agcount
of the Consolidated Fund the prescribed annual fee,

Financial institutions deemed to be licensed nnder this Aet.

7. All financial institulions licensed it terms of this Act shall be announced through the
Gazelte,

Imvestigation of persons suspected of carrying on business withaw a ficence.

g (1) Tf the Bank has rcason to belicve that any person reqaired to be Heensed as a
financial instifution, or as agenl within the ineaning of section 17, is carrying on banking
business it shall in order to ascertain whether such person is carrying on banking business
without a licence—

(v} serve that persun with an order to cease and desist and that person shall
accordingly contply,

{6y direct that person by notice in writing ta subinit to it, within a period stated in
the notice or within such further period as it may allow, any document or in-
formation coneerning such business.

(2) If the Bank detlermines that a person is carrying on banking business contrary to
this Act, it shall immediately seize and take possession of any funds and asscts of the person,
whether acquired as a result of carrying on such unauthorized banking business or deposit-
taking activity or personal property, appoint a liquidator to commence proceedings leading to
comtpulsory hiquidation in conformity with the procedures as set out in the Schedule 10 this
Act,

{3} Any person who contravenes the provisions of this scction commits an oftence
and shall be liable on conviction to a fine of not more than two hundred and fifty thousand
Emalangeni (E230,000) or imprisonment for not more than one year or both.

{(4) Nothing in subscetion (3) shall exempl any person from further criminal hability
artsing ont of any contravention of this Act or any other law,

Authority to ke depoyin

9, (1) 'The Minister may, in consultation with the Bank, define, “deposit-taking busi-
ngss by Regulation published in the Gazetie,

{2y Mo person shall, without the prior writlen authotization of the Bank, carry on
deposit-taking business in Swailand.

(3) Whete the Rank has reason 1o believe that a person is carrying on deposil-taking
business without its prior written authorization, it may call [or such information from that
person as it may require; and such person shall be subject to the provisions of section 8,

{4) A person acting in contravention of this section shall, in addition to the penalties
specificd in section 8, be liable to a minimum administrative penalty imposed by the Bank of
twenty-five thousand Emalangeni (E25,000) for each day of such unauthorized deposit-taking
husiness. ‘



Lge af word “bank™ in fitle.

10, (1) No person olher than a licensed finanecial instilution, or its agent, shall, without the
prior writteh consent of the Bank, use the word “bank™ or any of its derivatives in any fan-
guage, or any other word indicating the transaction of banking business, in the name, descrip-
tion or titlle under which such person is carrying on business in Swaziland, or make or
continue o make any representation 0 such effect in any notice, advertisement or in any other
imanner whatsoever for the purpose of transacting business in Swagiland,

{2) A person who conlravenes subscetion (1) commits an offence and shall be liable
on conviction o a fine of not less than two hundred and fifty thousand Emalangeni
(E250,000) or imprisonment for one year or both,

(3) MNothing in subsection (1) shall prevent a person from using the word “bank™ or
any of its derivatives, if it is—

(@) for the sole purpose of establishing a company to the end of applying for a
licence tnder section 6, in which case the term “m-organization™ shall be in-
cluded as part of the name of the hank until such time as it is licensed by the
Bank; ar

(M) included in the title of a bank staff assoctation or a bank pension or provident
scheme or fund or similar organization.

Coertain words not fe be used in name of financial institution.

11, (1) No financial institption shall be granted or continue to hold a licence under a name
which closely resembles the name of an existing institution or which would be likely, in the
opinion of the Bank, to mislead the pubhe.

{2) Except with the writien approval of the King, the Bank shall not grant a licence 10
any financial institulion the name of which contains the words “Royal™ ar “King of Swazi-
land™ or any word which suggests Royal patronage or support in any language as part of its
name.

(3)  Excepl wilh the wrillen consent of the Minister, the Bank shall nov gram a licence
to any financial institution the name of which containg the word *Government™ or any word
which suggests governmenlal support in any language a5 part af ils name.

(4 Except with the wrillen consent of the Bank, no financial institution shall use or
refer Lp itself by a name other than the name under which it is licensed.

Local finaucial institutions to he incorporated.
12, (1) No local financial institution shall be granted a licence in terms of this Act anless
it is registered as a company under the Companies Act, No, 7 of 1912,

{2) No holder of shares issued by z local financial inatitwtion shall have voting rights
in respeet of such shares unless such shares are regisiered under his name in the regisier to be
maintained hy the institutien.

Licenyed peryons to display name and livence under Aet.

13, (1) A persob licensed under the Act shall display Lmlbplcuoubly in cach of its places
ol business a copy of the ficence,



{2) Mo financial instiotion shall open a new place of business in Swaziland, or
change the location of, or close, an existing place of business in Swaziland without the prior
written consent of the Bank:

Provided that the Bank shall not grant such congent unless it 1s satisfied that the new
place of husiness, or the financial institution as relocated, will continue to meet the provisions
of scetion 6.

{3 No local financial institution shall open a new place of business outside Swazi-
kand. or change the location of, or close, an existing place of busincss outside Swazitand
without the prior written consent of thg Bank.

General prolibitions.

14, (1) No person may, without the prior written approval ol the Bank, acquire by transfer
cither dircetly or indireetly any interest in the.capital stock of a local financial institution
whitch would conler upon him a voting share excecding tweuty percent of the total outstanding
slock, and, In considering its approval, the Bank may call for such information as it may
require.

{2y No local financial institution shall, without the prior written approval of ihe
Bank—

{a} enter into a merger or consolidation:

(&) transfer the whole or any part of its assets in Swazitand other than in the
ordinary course of ity busincss:

(¢} cffcct an increase or reduction of its authorized sharc capital or a reduction of
its paid-up capital;

(£} alter its name as set out in s licende; or

(¢) amend its mernorandum or articles of associatton,

£3) WNo loreign fihancial institution which is licensed under this Act shall, without the
prior written approval of the Bank—

() transfer the whole or any part of its assets in Swaziland other than in the
ordinacy course of its business;

{# effect a reduction of its assigned eapital in Swaziland: or

(¢) alter its name gy set oul in its licence.

{#) An application for the approval of the Bank in terms of this section shall be in
writing and shall be accompanied by any informatian or document which the Bank may deem
necessary including—

{a) @ statement of the narure of the transfer, merger or consolidation;

(£ a copy of the proposed agreement under which the transfer, merger or con-
solidation is 10 be efTected; and

(¢) in relation to a foreign financial institution, reasons for the rednetion of is
assigned capital in Swaziland.

Formation of conglomerates.

15 (1) o person licensed o carry on banking business shatl withput the prior written
authorization of the Bank form or purticipale in a eonglommcrate.



(2) For the purpose of this seclion a conglomerate may consist of—

() a group of financial institutions;

(b} a group whose members include a financial institution, and insurers and/or

()

sequrities dealers (whether forgign or local, sepurately incorporated. regis-
tered in terms of any applicable legislation, or carrying on as a regular feature
of its business the business of insurance or dealing in securities); or

a group whose members include a financial institution, any member referred
to in paragrapli (#), and any other undertaking whose main business cannot be
classified as falling within financial services or related sectors, of which one
of its members controls another within the group; or such control belongs to
one or more persons or members who act in concert to exercise control over
two or more members of the group.

(3 For purposes of subscction (2)c), control shall exist when a member, person, as-
sociation of members or persons, or an entity—

(@) directly or indirectly, or acting through one or Inore intermediarics owns,

(h)

()

directs, or has the power to vote twenty-five percent or more of any class of
voling securities or shares of a member of the conglomerate:

directs in any manner the election of a majority of the direetors of a member
of the conglomerate: or

directly or indirectly exercises a controlling influgnce over the management
or policies of a member of the conglomerate,

() In granting such authorization the Bank may—

(<)

(»)

()

()

()

limit or arder the recuction of the percentage sharcholding or other ownership
intcrests by any person or any of the members of the conglomerate ib the fi-
nancial institution o a maximum of twenty-four percent;

limit the aggregate amount of existing and potential exposure o the capital
and reserves of the financial institution—

(i) to ten percent in respect of any one member of the conglomerate: or
(i) to twenly percent in respect of two or more metnbers of the con-
zlomerate,
dircet that certain categories of assets that would be classified i the ordimary
course of credit evaluation and banking practice as doubtful or low-quality
asscts, shall ot be scceplable as collateral secunty for transactions contein-
plated in subscetion (5);
direct that any transaetion resulting in an exposure 10 the financial mstitution.
as contemplated in subsection (5), shall be on terms and conditions that would
have been offered to unrchated third parties, and that are consistent with safe
and sound banking practices; or
impose any terms and conditions which it may deem desivable or In the
interest of sound prudential practice and a stable financial system,

{(#) For purposes of subsection (4)(b) “exposure”™ in relution to such member or mem-

bers, means—

(a)

a loan or extension of credit o 2 member or members;



{(bY a purchase of, or investnent in, shares or other ownership nterests of a
mcimber or members;

{¢) a purchase of assets, including assels subjeet to an agreement to repurchase,
from a member or members;

() the acceptance ol shares or other ownership interests issued by a member or
members as collateral security for a loan or extengion of eredit to such mem-
her or members; or

{¢) the issye of a guarantee, acceptance. promissory note, or letter of credit,
including an endorgement of any such instrument, on behall of a member or
members.

{6) The Bank may, by notice published in the Gazette, make By-laws to ensure pru-
dential ryles, reporting and auditing of each member of the conglomerate and the conglomer-
ate as a whole,

(7)Y The By-laws referred to in subsection {6) may differentiatc between the different
classes of conglomerates described in subsection (2) of this section.

Revoeation of licence af a financial institntion.

16. (1) The Bank may revoke the licence of any flnancial instittiion if the holder-
{¢) fails to commence operations within a period of one year following the grant
of the licence;
{h) uxceeds the terms of his licence or fails to comply with any conditions
imposed under section & or 17, or with any mcasurcs required by the Bank
under $ection 42,

{c) veases 1o varry on the business for which he is licensed; or
{2) isin breach of any other of the provisions of this Act.

{2) Before revoking the licence of any [inancial insthution, the Bank shall consult
with the Minister and give such institution notice of its intentions to do o, and shall afford it a
reasonable opportunity to show cause why such licence should not be revoked:

Provided that no licence shall be revoked earlier than twenty-gight days after the notice
of intention is gerved on the financial inatitution.

(3) The Bank may oblatn a temporary injunction upon application to the Court for the
suspension of any part or all of the business being conducted by such institution afler the
notice of intention has been served upon it

{4) [f the Bank has revoked a licence, it shall as soon as possible publish a notice of
the revocation in the Gazette and in a newspaper of general circulation in the country and shall
in addition cause a sullictently large encugh notice to be posted in a conspicuous place in cach
place of business of the financial institution.

Licensing of agents and unnual fees.

17. (1) Any person, other than a licensed {inancial institotion, proposing te act ax agent of
a financial institution net licensed in Swaziland, who represents such institution, or undertakes
any activity on its behalf, in Swaziland, other than in the course of legal proceedings, shall,



before engaging in such representation or activity, apply (o the Bank for a licence under this
section,

{2) An application for a ficence in terms of subsection (1) shall be in writing and shafl
contain full particulars of—

{z) his authorily to acl as agent;

(b} the business he proposes (0 carry on: and

(¢) the manter in which, and the places where, he proposes to cawry on such
business.

(3) The licensee shall, upon the granting or renewal of his Heence, pay 1o the Bank for
the account of the Consolidated Fund the prescribed annual fee for agents which may from
vime 1o time be prescribed by the Minister by notice published in the Gazette.

{(4) The licence shall be granred for a period not exceeding one year, but may he ve-
newed upon application to the Bank made prior to the expiry of the period for which the
licenece was granted:

Provided that the Bank may refase 1o grant or renew such licence on good cause shown.

(5) In granting or renewing a licence, the Bank may imposc conditions to be salis{ied
by ity holder including limitations on his activilies.

{6) The licence may be revoked by the Bank in the event that its holder tails to com-
ply with the terms and conditions of the licenee, or comes under the provisions of section 49.

{7y Before revoking any licence issued under this section, the Bank shall give the
holder notige of its intention to do so0, and shall afford him a reasonable opportunity fo show
catse why such licence should not be revoked:

Provided tha no licence shall be revoked earlier than twenty-eight days after the notice
of intenripn is served on the holder.

{8) Thc Bank may obtain a temporary injunction upon application to the High Court
for the suspension of any part or all of the business being conducted by the holder after the
notice of intention has been served upow him.

(9) Tt the Bank has revoked a licence in terms of this section. it shall as soon as possi-
ble publish a notice of the revocation in the Gazette and in a newspaper of general circulation
in Swaziland.

(10) Any person acting as an agent within the mneaning of this section without a valid
liconce therefor commits an offence and shall be liable on conviction to a fine of fifty thou-
sand Emalangeni (£50.000) and an additional fing of not fess than twenty-five thousand
Emalangeni (E25,000) in respect of each day on which the contravention continues.

Disclosable information.
18, (1) With respect to any licensed financial institution or agent, the Bank shall disclose
10 ahy person upon regquest—

(¢) the nature of the licence;

(b)Y any terms, conditions and limitations attached to such licence;

(¢) the places where the holder of such licence may, according to his licence,
carry on his activities; or



()} the nane of the person upon whom process may be served in licu of the
holder of such licence, where such person hax been named in a certificate of
designation filed with the Bank.

(2) For the purposcs of this scction “certificate of designation™ means a certificate
filed with the Bank by the licence holdor appointing a person upon whom process may be
scrved in liew of the Heence holder.

ParTTIl
FINANCIAL REQUIREMENTS AND LIMITATHONS

Copital and Resarve Account.

9. (1) Ewery financial inslitution shall at all times maintain unimpaired capital, cither
paid-up if it is a local financial institution, ot assigned if it is a foreign financial institution, at
feast equal to the minimum amount specified in section 20,

(?) The assipned capital of a foreign financial institution shall serve the same pur-
poscs under this Act as the paid-up capital of a local financial institution.

{3} Every financial institution shall maintain a Reserve Account and, before any divi-
dend is declared or any profit is transferred to the head office or elsewhere, shall transfer to
such Account out of the net profits of each year, after due provision has been made for taxa-
tion, a suim equal to not {ess than the mintmum amount specified in section 20,

(4) The Reserve Accourl shall neither be reduced nor impaired:

Provided that the impairment of the Reserve Account may be permitied when it is the
only means of preventing an impairment of the capital, in which ease the Bank shall be
tiotified within thirty days of the amount of such impairment.

(3} Nu financial institution shatl declare, credit or pay any dividend or inake any ather
transfor from profits if (here is an impainnent of the paid-up or assigned capilal or of the
minimum required balance in it< Reserve Account,

Amaount of capital and Reserve Aceotind,

20, (1) 'he following requirements shall apply in respect of a financial institution —
{(«£) operating 3= a bank— ‘

(i) its minimum required capital shall be not less than the greater of the
amount prescribed by the Bank by way of start-up capital, or five
percent of its liabifities to the public in Swazitand in terms of the
most ecent balanee sheet prepared in aceordance with section 35;

(i) it shall transfer each year o its Reserve Account a sum equal to not
less than ten percent of its net profits until the balance in the Reserve
Account is cgual to its minimum required capital;

(iii) the sum of capital and reserve accounts together shail not be less
than cight percent of the sum of its risk weighted assets computed in
the matner preseribed by the Bank from time to time by Notice in
the Gazette:



Provided that any bank required by a change in By-laws made under this
section to increase its capital shall be afforded a reasonable petiod of time be-
ing not less that twelve months in which to comply therewith;

{h) operating as a credit institution or ethee financial institution—

{i) its minimum required capiltal shall be nat less than the amount

prescribed by By-laws in respect of the appropriate class of institu-
tions,
Provided that such prescription shall not be inferior to the greater of
the amount preseribed by the Bank by way of start-up capital or five
percent of its Habilities to the public in Swaziland in terms of the
most recent balance shect prepared in adcordance with scetion 33;
and

Provided further thar any credit institution or other financial institu-
tion required by a change in By-laws made under this section to
augmen! its eapital shall be afforded a reasonable period of ime, be-
ing not less than twelve months, in which to comply therewith;

(i) it shall wansfer each year to its Reserve Account a sum equal o nol
less than twemy-five percent of its nel profits until the balanee in
such Reserve Aceount is equal to its minimam required capital:

Provided that the Bank may, by issuing By-laws, increase the percentages speeified in
paragraphs (a)(i) and (6Xi).

(2) Where the minimum capital of a financial institution, preseribed in reference (o its
liabilitics, exceeds the amount of its unimpaired capital, such institution may, provisionally
anid subject to the appraval of the Bank for such period as it may approve, include in the
computation ol its capital any unimpaired balance in its reserve sceount.

{3) Where the sum af capital and reserve accounts of a bank, falls below eighl perceat
of the sum of its computcd risk-weighted assets {or such higher percentage as may have been
prescribed by the Bank under subsection (1)), such institution may, on application to the
Bank, be granted a reasonable time not exceeding one year for compliance on the basis of a
plan rectifying the deficiency.

Provisions to bg madc for cortaln ftems.
21, In making the calealations necessary to ascertain that a finaneial institution has com-
plied with the requirements of sections 19 and 20—
{#) provisious shall be made by a financial institution to the satisfaction of the
Bank for the following irems.

(i} depreciation of assets and bad or doubtful debts (to be calculated at
least once in cach ealendar quarter) and including accumulated de-
preciation and bad debts not yot written ofl;

(ii} operating and accumulated losses;

(iii) preliminary expenscs, representing expenses relating to organisation
or extension or the purchase of business or goodwill, and including
under-writing cominission;



(iv) the value of any assets lodged or pledged to secure liabilities in-
curred under any law if all the liabilities (including contingent Ii-
abilities) so secured are not ingcluded in the calculation and if the
effeet of such lodging or pledging is that such assets are not avail-
able for the purpose of meeting the liabilities of the nstitution to the
public;
(v) such other items a5 the Bank miay prescribe in By-laws;
(M) capital, paid-up or assighed as the case may be, ltabilities, and risk-weighted
assets shatl be of snch kinds and compnted in such manner, as the Bank may
prescribe in By-laws,

Preseribed fivestmenty to be matniained,

22, The Bank may from time to time, by notice published in the Gazette, prescribe that
every financial ingtitution of a given class or ¢lasses shall maintain in Swaziland specified
investments of an amount to be determined as a pereentage ol ils liabilities to the public in
Swaziland as shown in itx last preceding monthly statement furnished to the Bank under
section 36:

Provided hat—

() no such preseription shall require the total amount of such specifted invest-
mems 10 exceed Mve percent of such liabilities; and

(P every such prescription sball afford every institution required 10 maintain
such specified invesiments a reasonable pertod, not less than three months, in
which to comply.

Minimum liguid axsels to be maintained.

23. (1) The Bank niay from tinie to time, by notice published in the Gazente prescribe that
every finaneial institution of 4 given clags or classes shall maintain liquid assets amounting to
not less than g preseribed percentage or percentages, not exceeding twenty-tive pereent, of the
total, or specified categorics, of its liabilities (o the public in Swaziland as shown in the last
preceding monthly statement furnished to the Bank under scetion 36:

Provided that no financial institution shall be required without prior approval of the
Minister, to maintain tiquid assels in excess of thirty percent of such total liabilities to the
public in Swaziland.

(2) The distribution of amounts between the various types of liquid assets required to
be held under this seetion shall be made at the diseretion of each financial institution;

I'rovided that the Bank may, by notice publishied it the Gazette and with the approval
of the Minister. preseribe the distribution of amounts between the types of liquid assets
requited to be held under this scction,

(3) For the purpose of this seclion, “liquid assets™ shall consist of freely transferable
assets, uncnctimbered by any charge or fien whatsoever, of the following classes —

{¢) notes and coing that are legal tender in Swaziland and nel balances held with
the Bank;

() net balances withdrawable ot demand and money at call at any financial
institution in Swaziland;



«)
Q)

{c)

N

(g)

(%)

treasury bills and other securities issued by the Government and mafuring
within three hundred and seventy days;

securities issued by the Bank and maturing within onc hundred and cighty
days;

net balances withdrawable on demand, and money at call or at up to thiny-
one day’s notice af such financial institutions, denominated in such currencies
and localed in such countries and available in accordance with such terms, as
the Bank may approve;

negotiable instruments of such type as the Bank may approve bearing at |east
two good sigmatures, payable within a period of one hundred and cighty-six
days and drawn on such places, and denominated in such cutrencics, as the
Bank may approve;

treasury notes or bills issued by the Governmment of such countries, and
denominated in such currencies, as the Bank may approve. and maturing
within three hundred and seventy days, or

such other assets as the Bank, with the approval of the Minister, may, by
natice published in the Gazette, approve.

Limitapions on specified operatians and activities,

24, (1) No financial institution shall direetly or indirectly—-

{a)

(h)
()

grant to any person of permit 1o be outstanding any loan. advance or credit
facility, or give any financial guarantee or incur any other liability on behalf
of that person, such that the (otal value of the loans, advances or credit fagili-
ties 1o, and financial guarantees or other liabilitics on behalf of, that person is
at any time more than twenty-five percent of the unimpaired paid-up or as-
signed capital and unimpaired balance in the Reserve Account of the financial
instilution:

Provided that the Limitation upon such ransactions shall not apply if they—

(i) represent loans, advances or credit faciliies to, or guaranieed in
writing both as to prineipal and interest by, the Government of Swa-
ziland;

(i1} represent such loans, advances or eredit facililies 1o, or guarantzed in
writing both as to principal and interest by, such forcign Govern-
ments, as the Bank may specify for the purposes of this section;

(i) ave fully sccurcd by cash and held in A segregated deposit aceount by
the lending financial institution, or portions thercof;

grant any loans, advanees or credit facilities against the security of its own
shares or. thosc of any other licensed finaneial institutions;

grant or pertait to be outstanding unsecured loans, advances or credit faeilitics
of an aggregate amount in excess of fifty thousand Ematangent (E50,000)—

(i) to its dircetors whether such loans, advanees or facilities are granted
1o them joiatly or scverally;

(i) to any firm, partnership, syndicale, association, company or other
body of persons incorporate or nnincorporte in which it or any one



()

()

or mare of ita directors iy directly or indircetly inlerested as owner,
sharcholder, dircetor, partner, managet. agent or tnember; or

(iii) to any individual, firm, partnership, syndicate. association, company
or pther hody of perzons ingorporate or uningorporate of whom or of
which it or any one or more of its directors is direetly or indireetly a
guaraniot;

grant or pertnit to be outstanding to any officer or cmployee unsceured loans,
advaneces or credit facilities which in the aggregate amount exceed one year's
emoluments of such afficer or employee;

engage, whether on its own account or on a comrmission basis, in the whole-
sale or retail trade, including the impon or export trade. exeept in so far as
may be necessary in exceprional circuinstances with the prior written ap-
proval of the Bank in the course of banking business or in the course of the
satisfaction of debts due 1o 1t} or

acquire or hold any part of the share capital or any financial. commercial.
agriculturak indusirial or other undertaking except such shareholdings as a fi-
nancial institution may agquire in the courses of the satisfaction of debts due to
it, which sharcholdings shail. however, be disposed of at the earliest sujtable
moment but not later than three years from the date of its origmal agquisition:

Provided that this paragraph shall not prevent the purchase and sale of shares of stock
. {or (rust account o upon the order and for the aceount of a custoiner without recourse:

Provided further that this paragraph shall not apply—

(i

(il)

in respegt of any sharcholding approved by the Bank in any corporation
established for the purpose of insuring deposits or of promnoting the develop-
ment of a money market or securitics market or payments system in Swazi-
lund or of improving the financial mechanism for the financing of economig
development; or

to any shareholdings in other undertakings the aggregate value of which does
not at any time exceed twenty-live percent of the sum of its unimpaired paid-
up or assigned capital and unimpaired balance in its Reserve Account:

Frovided. however. that the sequisition of any voting shares of a local finangial institu-
tioh shall be subsject to the prior written approval of the Bank.

(2) 1 in the application of the limitation of subsection (1X«) the Bank determines that

the Interests of

4 group of two Of more persons are so interrclated that they should be conyid-

ered as a unit. the jotal indebledness of such group shall be combined and deemed ta be in
respect of a single person.

{3) The Bank shall issue By-laws 1o ensure prudential rules for the aggregation and
attribution of loans and credit facilities for the purpose of ensuning compliance with subsec-

tien (1).

{4) A finangial institution shall report all credit exposures in excess of ten percent of

its uninpaired paid-up or assigned capital and unimpaired balanece in the Reserve Account to

the Bank on a quarterly basis and may not incur sueh exposure to an extent that in total
cxeeeds cight hundred percent of that ealeulation,



Loany awd advonces secured by hypathec.

25. (1) Subject (o this section, a financial ingtitution may, on completion of a deed of
hypothecation, secure any loans or advanees by a hypoethee of erops or other agricultural or
external produce, whether attached (o the soil or not. felled timber, avimals, fodder, industrial
and fishing materials, rolling stock, boats, fishing tackle or nets, raw materials, equipment,
machinery, stovksin-trade and gencrally all produce of labour and things necessarily used in
connection with production, or other movable property (including incorporcal dghts) of
whatsoever kind or deseription, of which the borrower is the owner and in respect whereof he
has the right of use and disposal, whether or not as on the date such deed of hypothecation the
property offered as security is in existence or has been avquired by the borrower,

(2) Any deed of hypothecation entered into under this section shall—
(@) include-

(i) a statement that the institution has, through its servant or agent,
expldined to the horrower the effect of making such deed and that
the horrower understands the explanation; ‘

(i) the amount of the loan or advance secured by the hypothee;
(iii) a description of the property offered as security:
{iv) such malters as may he prescribed by tegislation;
(£ be lodged by the financial institution with the Registear of Deeds within thirty

days of its cxecution and (hereafier registered in the register of deeds of hy-
polhecation; and

(¢) be endorsed by the signature of an officer who has been duly authorized
theveto, either gencralty or specially, by the institution concerned.
(4) A deed of hypothecation entered into under this scetion shall be of no efTeet unless
and until it kag been repistered in accordancee with subscetion (2).

(5) Immcdiately upan paymenl by the financial institution of the loan or advanes or
any part thercof 1o or on behalf of the barrower, and subject to subsection (3), netwithstanding
any other law, all property hypethecated and progeny or produce thereof shall be deemed to
be pledged in favour of the institution for the amount owing in respect of such loan or ad-
vance, inclading intcrest and costs, as Tully and effectually as if it had been pledged by
delivery ta such institution,

() The sccurity created under subsection (4) shatl not be extinguished by any deliv-
ery to another person of the property witholit the written consent of the financial institution:

Provided that this subsection shall nat apply to—

(@) any delivery hy or om behalf of the borrower to another persem in good faith if
the value of the property 50 delivercd does not exceed fifty Emalangeni

(E50); or
{h) any suhsequent detivery to another persen for value fn good faith, even it the
persan %o delivering the property has acquired it in bad faith from the bor-

rower,

(7) The financial institation may at any time, upon stch conditions as it deems fit,
granl permission in writing to the borrower to dispose of the property which has been hy-
potheeated in terms of this section or to substilute any other property of the same description



therefor, and any praperty 50 substituted shall be deemed to have been validly hypothecated in
terms of this section:

Provided that the fingneial instiition shall canse the details of sueh substintion to be
noted against the deed of hypothecation lodged with the Registrar of Deeds in wrms of
suhscetion (2) hereof and until =0 noted, such substitution shall be of no effect as against
persons other than the borrower.

{8) Any movable praperty already hypothecated by any registered notarial bond shall
not be hypothecated under this section, cxcept with the consent in writing of the holder of
sueh bond,

(9)  Any borrower who, without the prior written authority of the financial institution,
disposes of, destroys or consumes any property hypothecated under this section or removes
any property from the land where it is to be kept by agrecment with the financial instilution,
commits an offence and shall be liable on conviction to a fine of not less than one thousand
Emalangeni (E1,000) or imprsonment for one year or both:

Provided that it shall be a good defence in any prosecution under this subscetion if the
accused establishes that the amounts seeured under the deed of hypothecation were fully paid
by or on his behalf to the financial institution eoncetned imncdiately after the disposal,
destruction, consumption or removal as the case may be.

(10) Tf, at a triaf in réspect of a contravention of subsection (8), it 15 proved that the ac-
cused fuiled, on the demand of any person designated by the institation for such purpose, to
produce the property hypothecated or any part thercof, the accused shall be presumed to have
disposed of, destroyed. consumed or removed the property in guestion as the case may be
according to the charge. unless the contrary is proved.

(11} Every financial mastitution shatl maintain a register of all deeds of hypotheeation
entered jnto in terms of this section at the pringipal place of business and such register shall be
open {or inspection by members of the publie without charge during normal hours of busincss
of the instinuton.

(12) Upon recovery or repayment of any loan or advance secured by a hypothec to-
gether with interest therean to the date af such repayment and any costs which tnay have been
Tncurred in connéction with such joan or advance and recoverable in erms thercol or of any
law, the insiitution shail issue a receipt tor such moneys and notify the Registrar of Deeds
who shall forthwith cancel the entry in the register of deeds of hypothecation.

Forcelasure of hypothec.

26, (1) Any deed of hypothecation lodged with the Registrar of Deeds in terms of seciion
25 shall be deemed to be a liquid document for the purposes of any application 10 any court of
compelent jurisdiction for summary judgment or provisional sentence.

(2) Tn the case of loans secured by hypothee, upon any cvent specified in 4 hypothec
entered into in terms of section 25 permitting the seizure of any property subject thereto, a
financial institution may file with the clerk or registrar of any court of competent jurisdiction 4
centified statement by an authorized employee of the financial institution on oath as cotrect.
sctting forth the said event and describing the property liable to scizure attd annexing thereto a
copy of the retevant deed of hypothec.



(3) A copy of the sratement referred Lo in subsection (2) shall be posted by the finan-
ctal institytion ta the borrower simultaneousty with it being filed with the clerk or registrar of
the Court,

(4) A sratement shall on being filed in terms of subsection (2) have all the effects of,
and any proceedings tnay be taken thereon, as if it were, a ¢ivil judgment Tawfully given in
that court in favour of a financial instirution authorizing the scizure of such property.

(5) No financial institution which has seized property in terms of subscction (4) shall
digpose of such property without having obtained a court order from a court of competent
jurisdiction in which the statement referred Lo in subsection (2) was filed.

Allocation of proceeds.

27, (1) Wotwithstanding any other law, the proceeds of a <ale in execution or under the
judgment of a court of any property hypothecated under section 25 shall be applied, firstly,
towards any costs or expenses incidental 1o the taking of possession and sale of such property.
and, secondly. to the discharge of the loan or advance or balance thereof outslanding and any
interest thereon to the date of receipt of proceeds of sale. and thereafter any surplus remaining,
shall be repaid to the barrower or his successor in title of assigns, as the case may he,

{2) For the purposes ol this section the expression "his successor in title” includes his
cirrator boniy and any executor, administrator, trustee or liquidator of his estate.

Hypothecation deeds to be prepared by the financial instirution

28. (1) A deed of hypothceation 1o secure a debt (0 a financial instiiution and a deed
evidencing the discharge of any debt so secured may be prepared by the financial institution
and the borrower shall pay such charges in connection therewith as may be approved by the
Bank from time to time.

(2) Notwithstanding any Regulations made under the Deeds Registry Act, No. 37 of
1968 or any other luw, all such docaments prepared by a financial institution in accordance
with yubsection (1) which are registrable in the Deeds Offiee shalt be registrable without it
heing necessary for any person to appear before the Regisirar of Deeds.

{3) A deed of hypothecation lodged with the Registrar of Deeds in terms of section 23
shatl be substantially in the form preseribed by Regulation, bul may confain such termis and
conditions as are not inconsistent with this or any other law,

PART 1Y
AUDIT, INFORMATION AND EXAMINATTION

Appoinanent and diics of auditors.

29, (1) Every financiat institution shall annually appoim an independent auditor, satisfac-
tory to the Bank. whose duty shall be to make a report to the sharcholders of a local financial
institution or 1o the head office ol a foreign fivancial instirution upon the annual balance shect
and profit and foss account, and in every such report he shall state whether in his opinion the
balance sheet and profit and loss account have been prepared in aceordance with standard
banking practice, whether they fairly present the financial iustitunion’s affairs and, it' the



auditor has catled for explanalions or information from the directors, officers or agents of the
financial institution, whether such arc satis(actory.

{2) The report of the auditor shall be read together with the report of the board of
management of the financial institution at the annual meeting of shareholders of cach local
financial institution and shall be transmitted to the head office of cach forcign linancial
institution, and a copy thereof sent 1o the Bank.

(3 I a financial instiution fails ro appoint an auditor in accordance with subscetion
(1), or the Bank is not satisfied with the report of the auditor appoinied by the flnancial
institution, the Bank shall have the power to appoind an auditor and hi¥ remuneration shall be
paid by the finaneial instinnion.

(#)  Na person having any intevest in a financial institution otherwisc than as a deposi-
tor and no officer, employee or agent of a financial institution shall be eligible for appoint-
ment @ an audilor to such finaneial institution, and any person appoinied as an suditor to any
financial institution who shall after soch appointment acquire such interest or become &n
officer, employee or agent of such financial institution shall forthwith cease to be such. audi-
tor.

{5) Ifan auditor, in the course of the performance of his duties is satisfied thatr—

(@) there has been a serious breach of or non-compliance with the provigions of
this Aet, or regulations or By-laws made under this Act, the Central Bank of
Swaziland Order, No. 6 of 1974, or the Companies Act. No. 7 of 1012:

(M a criminal offence involving {raud or other dishonesty has been conimitted,

(¢) lasses have been ineurred which reduce the paid-up or assigned capital, as the
case may be. of the financial institution by twenty-{ive percent of more;

() serious irreguiaritics have oceurred, including those that jeopardize the
sceurity of depositors and creditors: or ‘

(¢) he is unable to confirm that the claims of depositors and creditors are still
covered by the assets,

he shall immediatety report the matter to the Bank.

(6) The Bank may, if it considers it necessary. from time to tine, beiug at least onee a
year, arrange {rilatcral meetings with each financial institution and its auditors, to discuss
mattcts relevant to the Bank’s supervisory responsibilities which have arisen in the course of
the satutory audit of that financial institution, including relevant aspects of the financial
institution”s business, its accounging and internal control systems, and its atnual balance sheet
and profit und 1043 accounts.

(7Y The Bank may, if it considers it desirable or necessary in the interests of deposi-
tors, frotm lime to time arrange bilateral meetings with auditors of financial ingtitutionsy,

(8) No duty of confidentiality 10 which an auditor of a financial institution may be
subject shall be regarded as contravened atd ne civil, eniminal or disciplinary proceeding shall
lie against him by reason of his communicating in good faith to the Bank, whether or not in
responsc to a request made by it, any information or opimion Which is relevant to the Bank’s
lunctions under this Act, or Regulations or By-laws made under this Act, or the Acts referred
to in subsection (5).



Auditor’s vight of access to books.

30, Every auditor of a tinancial institution shall have the right of access at all times to such
books, accounts, vouchers, and securities of that mstitation and shall be entitled tn require
from the officers and agents of that institution such infonnation and cxplanations as he
veqitires ro correctly perform his dities as auditor.

Powers of the Bank in relation 1w auditors.

Al (1) The Bank may impose all or any of the lollowing duties on an auditor in addition
to those provided under section 29 —

{&) a duty to submit such additional information in relation to his audit as the
Bank considers necessary;

{h) a duty to carry out any other examination or establish any procedure in any
pariicular case;

(£) a duty 10 submil a report on any of the matters refetred 1o in paragraphs (2)
and (b)y;

{¢h 2 duty 10 submit a report on the financial and accounting systems and risk
managemenl controls of the financial institutinn; or

(¢) a duty to cenify that the systemis of loan classification, provistoning and
write-offs preseribed by the Bank are being followed and whether or not suit-
able measures 10 counter the possibility of money-laundering have been
adopted by the finaneial institution and are being implemented in accordance
with such By-laws that the Bank may prescribe.

{2) The financial institution shall remuncrate the auditor in respeet of the discharge by
him of all or any of these additional duties.

Andit corunifree,

32, (1) Every financial institurion shall, by resolurion of its board of directors, establish
an audit committes that shall regutarly report 10 the board on all matters set forth in sestions
29 and 31.

(2) The audit comminee shall inclirde at least three non-exective directors and its
meeting shall be attended by the auditor appointed under scetion 29 and by the internal auditor
of the financial instifution.

(3) The funetions of an audil committee shall be to—

() assist the board of diregiors in fix evaluation of the adequacy aid efficicney of
the internal control systems. accounting practices, information sysiems and
auditing processes applied within the financial institution ¢concerned in the
day-to-day managetneut of its business;

(&) facilitne and promote communication, regarding the marters referred 10
paragraph (a), risk nanagement or any other related matiers between the
board ol directors and the executive officers of the financial nstitution con-
cerned and the auditor appointed under section 29 and the employes charged
witly the internal auditing of the transactipns of the financial institution;



{¢) introduce such measurcs a5 in the audit commitlce’s opinion may serve o
cnhance the eredibility and objectivity of financial stalements and reports
preparcd wilh veference to the affairs of the financial instimtion concerned.

Termination of appointment of auditor.

33, (1) A financial institution thai decides to terminatc the services of an auditor ap-
pointed under section 29 beforc the expiration of the term of appointment must do so by
resolution of its board of dircetors and must give prior written notice to the Bank of its inten-
tionh 1o remove of replace the auditor,

(2) If the financial institution is a branch of a foreign financial institution carrying on
banking business in Swaziland, it must present the written approval of its head office to the
Bank.

(3) An anditor appointed under section 29 shall give written notice to the Bank if that
auditor--

(@) intends to resign before the expiration of the tetin of office; or
(h} intends not to seek reappointment.

Financial records.

34, Every financial institution shall keepr such records in Swaziland as are necessary to
show clearly and correctly the state of its affairs and o explain its transactions and financial
position and fo cnable the Bank to determine whether the institution has complied with the
provisions of this Act, and Regulations and By-laws made under this Act, and it shall preserve
cvery such record for a period of at Jeast five years as from the date of the tast entry therein.

Annual veeannd.

35, {1} Naot lafer than three months after the expiry of its financial year, every local
financial institution, in respect of all business transacted by it. and every forcign financial
institution in respect of all business transacted through its places of business in Swaziland,
shall prepare, with reférénce to that year, 4 balance sheet and a prafit and loss account as of
the last working day of that year in such form as the Bank may approve, under the joint
sighatires of the principal officer and the majority of dircctors of a Incal financial institution
ar of the principal officer and the neXt most senior officer in Swaziland of a foreign financial
Institutton,

(7) The balanee sheet and profit and loss account prepared in accordance with subsec-
tion (1) shail be andited in terms of seetion 2%,
{3) Every financial institution shall—
{a) within fourteen days after reccipt of the audited balance sheet and profit and
loss aceount in accordance with subsection (1)—
(i) send copies thereof to the BBank;
(i) publish a copy of such balance sheet in the Gazelte and in at least
one newspaper of general circulation in Swaziland; and
(#) exhibit throughout the year in a conspicucus position in each of its places of
business in Swaziland, other than 2 mobile office, a copy of such balance
Sheet,



Returns.

36. (1) Every financial institution shall submit (o the Bank in duplicate—

{&} not later than the fourtcenth day of each month a statement prepared in
accordance with wrilten instruetions and in sueh form as the Bank may from
time to time preseribe showing the assets and labitlties at the close of busi-
ness on the last business duy of the preceding month: and

(b not later than fourteen days after the last day of each calendar quarter ending
on 31st March, 30th Jung, 30th September and 31st Decernber, a statement
prepared in accordance with written instructions and in such forin as the Bank
may from time to time preseribe giving an analysis of its assets and liabilities
and income and expense at the close of the last business day of the calendar
quarter:

Provided that the Bank may from thne to time eall for any additional information which
it may require for the purpose of the administration of this Act from any financial institution
about its operations.

(2} A finaneial institution which contravenes subscction (1) shall be liable to a mini-
mum administrative penalty w be imposed by the Bunk of fifty thousand Emalangeni
(E50,000) plus an additional fine of twenty-five thousand Emalangeni (E25,000) in respect of
cach day in which the otfence continues,

Fuilure to provide informution.

17, (1) The Bank may serve an ofder to cease and desist upon a financial institution
which fails to furnish information as requested by the Bank after the expiry of the time by
which the hank had requested such information.

(2} A financial institution which contravenes subsection (1) shall be liable 1o a mini-
mum administrative penalty 1o he imposed by the Bank of fifty thousand Emalangeni
{(E50,000% plus an additional fine of twenty-five thousand Emalangeni (E25,000) in respect of
each day in which the oflence eontinues.

Reporting of suspicious transdctions.

38. (1) No financial institution shall carry out & trgnsaction which it knows or suspects to
be related 10 a serious criminal detivity until it reports the information regarding the transac-
tion that indicates such activity 1o the Bank,

(2) A financial institution shail provide all necessary information relating 1o the sus-
pitious lransaction in accordance with any law authorizing such exchange of information.

(3) A finaneial institution shalf not disclose to any person, other than a Court, compe-
tent authority, ot other person authorized by law. that infonnation has been transnntted to or
requested by the autharities, thai an investigation is being carried out, or that instructions not
{o execute a transaction are being carrvied out,

{4) Where a linancial institution provldes information that is reletred to in subseetions
(1) and (2) in good faith, the financial institution shall be exempted from lability of any kind
for complying with this section and/or for breach of any restriction on disclosure of informa-
tion, except as provided in subsection (3).



(5) For the purposes of this section, “financial institution™ includes the employees, di-
rectors, ofticers and owners of a financial institution.

Examinations,

39. (1) The Bank shall cause regular on-site examinations of the operations and affairs of
cvery financial institation, and, where the Bank so specifies, foreign branches, i any. of such
financial instiitions, 1o be made by officers of the Bank so appointed to conduct such exami-
nations.

(2) The purpose of an examination under subscetion (1) shall be to determine
whether—

(@) the financial institution concemed is in a sound financial eondition:

(b) the provisions of this Acl, Regulations and By-laws are being complied with
by the finaneial institution: and

{¢) the business of a financial institution is being operated in a lawtul and pradent
manner.

(3) For the purpose of determining the condition of a {inancial institation and its
compliance with this Acl, Regulations and By-laws, the Bank may causc an examination to be
made of any of the financial institution’s affiliates in Swaziland (o the same extent that an
exuniination may be made of the {inancial mstitution.

(4) The Bank shall also cause such cxamination to be made where application is made
by one-tifth of the total number of depositors, of by any number of depositors holding not less
than one-third of the liabilities o the public in Swaziland of such institution:

Provided that the applicants shall submit 10 the Bank such cvidence a3 it may eonsider
necessary 1o justify an examination.

Production of records and information for examiner.

40. (1) Every financial institution and every aftiliate ol such institution shall, pursuant to
an examination conducted under section 39, produce for the inspeetion of any examiner duly
authorized by the Bank, at such times and in such places as the examiner may speeify (being
times and plyces which, in 1he opinion of the examiner, are not detrimemal to the conduct ot
the normal daily business of such institution), all books, minutes, accounts, cash. securities,
documents and vouchers in their possession or custody, relating to their business and shall
supply all information conceming their business as may reasonahly be required by such
examiner within such time as the examinet may specify.

{2) If any books, minutes, accounts, cash, sccurities, documents and vouchers are not
produced ar information net supplied in accordanee with subsection (1), the detaulting finan-
cial institution or affiliate, or both, as the case may be, commits an offence and shall be liable .
on conviction 10 a fine of not less than fifty thousand Emalangent (E50,000) and an additionat
finc of not less than twenty-five thousand Emalangeni (£25,000) in respect of every day
during which the default continues.

(5) T any information supplied or itetn produced under subsection (1) is false in any
material paticular, the financial institution or affilate, or bih, as the case may be, commits
an offence and shall be liable on convietion 10 a fing of net levs tham five hundred thousand
Emalangeni (E300,000).



{6)  As soon as possible after the conclusion of an examination, the Bank shall forward
a summary of the examiner’s repoit containing its salient points to the head office of the
finangial institution concemed.

(7)  All cxpenses of. and incidental to. an examination shall be paid by the financial
institution as the Bank may preseribe in By-laws,

Other offences.

41, Any director, officer, employee or agent of a finaneial institution cominits an offence
and shall be liable ou convietion to a fine of one hundred thousand Emalangeni (E100,000), or
imprisonment for not less than one year or both, it he—

(@) obstructs the proper performance by an auditor of his dutics in accordance
with the provisions of this Act, or a lawful examination of such institution by
an examiner duly authorized by the Bank:

(P with intent w0 deceive makes any false or misleading statement or enwry, ot
omits any statement or entry that shoutd be made, in any book. account, re-
port, or statement of such institution.

Powers after exantination.

42, Without derogating from its powers under Part V of this Act or the Schedule hereto. the
Bank may, if, in its opinion. an examination or other information about the institution shows
thal the financial ingtitution concerned is conducling its business in an unlawtul or unsound
manner or that it 1s otherwise i an unsound condition—

{a) require such institution to take such measures as the Bank may consider
necessary 10 rectify the situation;

(k) appoint a person, who in its opinion has had proper training and expericnee,
(o advise the financial institution on measures (o be laken to rectify its situa-
tion, and shall fix his remuneration which shall be paid by the financial insti-
tutiotr.

Comfidentiality of informarion.

43. (1) Wothing in this Act shall authorize the Minister ov the Bank to inguire or canse an
inquiry to be made into the affairs of any individual customer of a financial institution.

(2) Except for the purpose of the performance of his duties or the exercise of his func-
tions or when lawfully required (0 do so by any Court under any law, no persen appointed
under section 39 to examine the affairs of a fnancial institution or under scetion 42 to advise a
financial institution, shall disclose to any person any information relating to the affairs of any
financial nstitution or other person, including any customer of a financial institution, which
fie has acquired in the performance of his duties or the excreise of his funetions.

(3) Every such examiner or adviser shall, before acting in the execution of his office,
take and subscribe before a Commissionet of Qaths such oath of fidelity or secrecy a8 may be
preseribed by By-laws:

Provided that this provision sball not apply to a person who has already taken the oath
prescribed in section 20 of the Central Bank of Swaziland Order, No. 6 of 1974,



(4)  Every such examiner or adviser who in contravention of the true intent of the oath
of fidelity or secrecy taken by him and without lawful excuse, reveals any matter which has
come 1o hiz knowledge in his official capacity commits an olfence and shall be liable on
conviction t¢ 2 fine of not less than five thousand Emalangeni (125.000) or imprisonment for
two years or both,

(5)  Any such examiner or adviser who acts in the exceution of his office before he has

taken the prescribed oath he commits an offence and is hiable on ¢onviction to a fine of not
Jess than five hundred Emalangeni (E500).

Publivarion of tnformiion.

44, (1) The Bank may publish in whole or fn part. in such form and at such 1ime as it may
deterimine. any information or data furnished or eollected under tis Act:

Provided that no information or data shall be published which might disclose the par-
ticular affairs of & financial institution or of a customer of a finuncial institution unless the
consent of the financial institution or eustomer, as the cage may be, has been obtained.

{2) The Bank way communicaie confidential information obtained i the course of its
examiviation und its receipt of reports made under section 38 to the cenural banks and banklng
supervisary authorities of other countries,

Anmual report by Bunk

45, 'Lhe Bank shall annually submit to the Minister a report on all finangial institulions and
agenils licensed under this Act and on all matters relating to such institutions and agents during
the year under review, and the Minister shall lay the report before Parllament.

Part V
MISCELLANEOUS PROVISIONS

Fuforcement of compliance,

46. (1) Whenever the Bank shatl find that a finaneial institution or any of its dircetors,
officers, employces, controlting sharcholders, or connected persons has engaged in unsafe or
unsound practices in conducting the business of the institlution, or has violated any provision
of this Act, Regulations, By-laws, sgreement with, or order of the Bank to which the insritu-
tion is subject. or the Bank has reasonable cause to belicve that such actions or violations are
about to occur, the Bank may decide 10 1ake any one or more of the following courses of
acion —

() lssue a written wamning incident (o or supplementing an examination report;
(b} conclude a written agreement providing for a program of remedial action;

(¢) issue an order to cease and desist that requires the institution andfor the
respansible person 1o Cease and desist from the actions and violations speci-
fied in the order and that may. further, require affirmative action 10 correct the
conditions resulting from any such actions or violations;

{d) issue an order to suspend from office in the institution any person who has
engaged in, or is about to engage in. or is otherwise responsible for, such ae-



tions or violations and the suspension shall be for an initial period of thirty
days which may be extended lor similar periods or made permanent;

{#) impose an administrative penalty against the institution and/or any responsis
ble person of not more than tweuty-five thousand Emalangeni (E25,000) for
cach day during which a violation continues of any provision of this Act,
Regulations, By-laws. agreement or order; or

(Y revoke the licence of the institution to do bankihg business,

(2} Any course of action taken in terms of subsection (1) shatl be notified in writing
to the financial institvtion or the responsible person, as the case may be, and shall take effect
upon receipt and if no complaint is made within eight days. consent to such action shall be
presumed. ‘

{3) I the recipiert of the notice files a complaint and requiests a hearing, the Bank
shall provide an opportunity for the recipient 1o be heard and present arguiments within eight
days. ‘

{4} If after the hearing, the Bank does not find that the complaint is justified, it shall
be reviewed by the board of the Bank and the decision of the board, which shall be rendered
within eight days, shall be final unless the recipient seeks its review by the Court within hirty
days of that deeision.

Liahilitier af divectors and officers.

47.  Any person being a director, chief executive offtcer, manager, or other officer of a
financial mstitution, who--
{a} knowingly violates any law, rule, regulation, By-law, agrcement with an arder
by the Bank to which the institution is subject;

(&) participates or assents to such violation: or

(c) commits gross negligence or Intentional wrong in the course of his dwies or
intentional wrong 10 the financial institution,

shall be lable in his personal and individual capacity for all damages which the financial
institution, its shareholders or any other persons shall have sustained in consequende,

Fuailure 1o secure complivace

48 Any dircetor, chief executive officer, manager, or other officer of a financial institution
who fails 1o take all reasonable steps to secure compliance by the institution with any re-
quirement of this Act, or Regulations or By-laws made ynder this Act, and the Central Bank
of Swaziland Order, 1974, commits an offence and shall be liable on conviction 10 a fine of
not less than fifty thousand (E30.000) or imprisotiment for not less than ape year, or both,

FPeryons disquulified as divectors, et

49 (1) Without prejudice te anything in any other law, no person shall act or continue to
aet as @ director or manzager of, or olherwise be direetly or indireetly involved in the manage-
ment in Swaziland of, a finangial nstitution, or be an agent within the meaning of section 17,
ar otherwise represent in Swaziland any finaneial institution—
{a) if his estate 18 declared insolvent or hankmupt in Swazland or any other
country. if such person has not been rehabilitated by order of a Courty or



(M) ifheis convicted of an offence involving dishonesty or fraud.

(2) No person who has been a director or manager of, or otherwise directly or indi-
rectly coneerned in the managenient of. any finaneial instirution which has been wound-up,
whether in or out of Swaziland, shall, without the approval in wreiting of the Bank, act or
continue to act as a director or manager of, or otherwise be directly or indirectly concemed in
the inanagement in Swaziland of, any finaneial institurion,

(3} Any person who conlravenes subsection (1) or (2} commits an offence and shall
be liable on conviction to a fine of not leys than two hundred and fifty thousand Emalangeni
(E250,000) or imprisonment for two years or both,

{4y A person who is a director, officer or employee of a financial institution shall not
serve at the same time as a director, officer or employce of any other financial institution
except where the Bank afler consultation with the Minister permits, in writing, such service in
respect of not more than one such other institution.

Reserve for losses due 10 negligence or dishonesty.

50.  Every financial instiwution shall either maintain a special reserve account which s in
the opinion of the Bank, adequate and which is reserved exelusively for the purpose of making
zood any luss resulting [tom the negligence or dishonesty of any of its officers and other
personnel, of it shall inswre itself against such loss, to an amount which the Bank deems
adequate, with a person approved by the Bank and carrying on insurance business or the
business of guaranteeing against any such loss.

Financial holiduys,

51, (1) TThe Minlster may declare by notice in the Gazette any day to be a financial
holiday on which no finaneial institution may be open for business with the public,

{2} Except with the approval of the Bank, all financial institutions shall remain open
for business with the public on such days, other than publie holidays and financial holidays,
and during such hours, as may be prescribed by Regulations or By-law,

(3) Any private obligation which can only be fulfilled at a financial institution and
which would fall duc on any day on which such institution is not open for business under this
section, shall be deemned to fall due on the next day on which such institution 15 open for
business,

Substimtion for depositor’s signature.

52, Hin any transaction connected with the opening of, deposit into, or withdrawal from, a
deposit account, the depositar is unable t sign, his thumb impression affixed in the presence
of an officer of the financial institution shall have the same legal effect ax if it were the
depositor*s signature.

Acoeptance of depoxirs by involvent financial institutions.

33, (1) A financial institution which reecives any deposits at a time when its liabilities
cxcced its assets cormmnils an offence and shall be liable on eonviction to a fine of not less than
one hundred thousand Emalangeni (E100,000).



(2) A director, officer or employes of a financial institution who knows of, or, in the
proper perforinance of his duties, should know that the liabilitics of such institution exeeed its
assets, and who reccives, or authorises the aceeprance of, a deposi commits an offence and
shall be liable on convicton ta a fine of not lexs than fifty thousand Emalangeni (E50,000) or
imprisomment for not bess than one year or both,

{3} In any prosceution under subsection (1) or (2}, it shall be a defence if the accused
cstablishes that at the ume of the acceptance of the deposit. the depositor was aware of the
situation af the financial institution.

Anti-competitive agreements

54.  Every contract, combinalivm or conspitaey in restraing of banking busincss shall be
illegral and any person who shall make any such contract or engage in any such combination or
canspiracy commits an offence and liable on convidtion to a fine af not less than five hundred
thousand Emalangeni (E500,000) or 10 imprisonment for one year or both.

Tyving provisions

35. (1) A financial instiumion shall ot exiend credit, lease or sellt property of any kind, or
[urnish any service on the condition or requirement-—

(@) that the customer shall obtain or provide some additional credit, property or
service from or to stich financial institution, 113 helding company or any other
subsidiary of that company. other than those related to and usually provided
in connection therewith as determined by the Bank;

(B} that the customer shall not obtain some other credit, properly or service from
a competitor of such financial institution, its parent company or any ather
subsidiary of that campany, other than a condilion o requirement that such
finaneial insiitution shall reasonahly impose in a credit transaction to assure
the soundness of the credit.

(2) The Bank may permit such exeeptions to this prohibition a% it considers will not
be contrary to its purpose,

(3) Where the Bank has reason to helieve that a finaneial institution is in breach of
subsection (1) above, it shali carry out an investigation 1o determine whether there is such a
breach.

(4) The procedure for any investigation in terms of this section shall be prescribed in
By-laws made by the Bank.,

(5) I, following the investigalion, a financial institution is found to be in breach of
thix scetion, it shall be ligble to a minimum administrative penalty to be imposed by the Bank
of fifty thousand Emalangeni (E50,000) plus an additional fine of twenty-five thousand
Emalangeni (E25,000) in respeet of cach day in which the breach continues,

Board of direclory

5. (1} Within a period of six months from the coming into force of this Act, the heard of
a financial institution shall consist of not fewer than five ot more than fifteen directors of
which at least 50% shall be Swazi citizens including the Chairman and the prineipal officer of
the financial institution shall be a member of the board,



() The principal officer acting in the capacity of board member shall not be the chair-
mau of the board.

(3) No person shall serve as direclor, or principal officer of a bank without the prior
written approval of the Bank if—

(¢} the bank holds an unreimbursed loss attributable 10 a charged-off obligation
of, or holds a judgment against the person or an entity that was controlled by
the person at the lime of funding and at the time of defaubt on the loan or
other advance of credit that gave rise to the judgment or charged-off obliga-
tion; or

(F) the person has been convieted of a erimittal offence involving fraud or other
dishoncsty.

(4) Il the sharcholders of a financial institution do not elect directors before the 6lst
day after the date of its regular annual meeting, the Bank may appoint a curator in terms of
this Act. '

(5 If the curator is unable within tinety days following the appointment to nominate
and elect persons willing and able ta serve as directors, and the shareholders of the financial
institution have not clected direetors during this time period. the financial institution shall be
liquidated in accordance with the Schedule to this Act.

(6) Where there is a vacancy on the board that reduces the number of directors to
fewer than live, the retaining directors shabl nomitate and elect a person(s) willing and able
10 sebve as a director(s) by not latet than thirty days after the date the vacancy occurs,

(7) The Bank may, sixty days afier the date the vacancy referred o in subsection (6)
oceurs appoinl a curator in terras of this Act to operate the finaneial institution and nominate
and elect a person(s} willing and able to serve as a direelor(s) so that the board shall consist of
not fewer than five persons,

(%) Il the curator is unable o notuinate or elect a person(s) willing and able to serve as
a director to increase the number of directors 10 not less (thah five within ninety days following
the appointment of the curator, the financial institwtion shall be liquidated in accordanee with
the Schedule o this Act.

{9y Before a person conpnences 10 serve as a director, the person shall submit an offi-
davil for filing in the minutes of the finaneial institution staling that the person. Lo the exient
applicable—

(u) accepts the position and is not disqualified trom serving in the position;

(&) will not violate or knowingly permit any director, principal officer, or other
employee of the financial institution 1o violate any provision of this Act;

(¢) will diligently perform the duties of the position; and

() acknowledges and acecpts the responsibility for the overall supervision of the
bank.

(109 The board shafl meet as ofien as the business of the financial institution may re-
quire but nat less frequently than onee during each calendar quarter.

(11) At each regular mecting the board shaill review and approve the minutes of the
prior mecting and review the operations, activities, and financial condition of the bank.

(12) The board may designate commitiees from among its members (0 perform these
duties and approve or reject the committees’ reportys al each regular meeting.



(13} The board shall keep minutes of its proceedings.

(14) The board shall appoint a principal officer who shall primarily be responsible lor
the execution of board policies, supervision of the daily operations of the financial institution,
and the maintenance and storage of all books and records of the financial institution. The
hoard may appoint other officers of the financial institution as it considers hecessary.

(15) Unless cxpressly authorized by the board and recorded in its minutes. an officer or
employce of the bank may not create or dispose of an asset of a financial institution or create
or incut a liability on behalf of the financial institution.

Transuctions involving divectors, principal shaveholders, officers, or affiliates

57. (1) Without the prior approval of a disintcrested majority of the board recorded in the
minntes. of if a disintcrested majority cannot be obtained the prior written approval of the
Bank, a bank may not directly or indircely—

(2) sell or leasc an asset of the financial ingtittion to a director. principat share-
holder, officer, or an affiliate; or

(h) purchase or lease an asset in which a director, principal sharcholder, officer,
or affiliate of the bank has an interest in:

Provided that in relation to the property mentioned in subsection (1} (b} above, a lease
may not be concluded, renewed, or extended without the prior written approval of the Bank.

() Al transactions, both debit and credit, witb directors, principal shareholders, ofti-
cers, or an affiliate shall be on terms and conditions as arc offered ro members of the general
public, that arc consistent with safe and sound banking practices. and are in full compliance
with the bank's operating policies and protedures.

(3) The Bank shall issne By-laws governing the extension of loans and other credit
facilities to directors, principal shareholders, officers, and alfiliates, and their related interests.

Acquisition and ovenership of facilities, fived assets. and other real property

58 For the purposes of this section, “facility” means real property. including an improve-
ment, that a financial institution owns or lcases, 1o the extent the lease or the leaschold im-
pravement is capitalised, for the purpose of—
{#) providing space for employees of the financial institution to perform their
duties and for emptoyees and cusiomers of the financial institution to park;

(B providing housing accommodation for its staff;

{¢) conducting banking businéss, including meeting the reasonable nceds and
eonvenience of the public and the financial instiution’s customers, computer
operations, document and Other item processing, maintenance and storage of
farcelosed collateral pending disposal;

(d) holding. improving, and occupying as an ncident to future expansion of the
financial mstitution’s facilities; or

{¢) conducting any other activity as may be authorised by the Bank.



Trvestment in facility

59. (1) A financial institution shall not, without the prior written approval of the Bank,
directly or indirectly invest an amount in excess of its unimpaired paid-up or assigned capital
and unimpaired balance in the reserve account in facilities, fumitere, fixtures, equipment, or
vehicles.

(2) Real property acquired for the purposes envisaged in section 58 (4) and not im-
proved and oceupied by the financial institution ceases Lo be a facility on the third anniversary
of the date of its acquisidon unless (he Bank grants a delay in the improvement and occupa-
tion of the property by the fiianclal institution.

(3) A financial institition shatl comply with regulatory accounting principles in ac-
counting for its investment in and depreciation of facilities, fumiture, fixtures, cquipmeit, and
vehicles,

Oiher real property

60, A financial institution may not acquire real property except—
(«) as provided in section 58 for use by a {inancial institution as a facility;
(&) through foreclosure on debts previousty contracted in good faith; o,
(¢) ax the Bunk may prescribe in By-laws.

Liguidation awd re-organization of a financial instintion,

61, {1) Notwithstanding the provisions of the Cornpanies Act, No. 7 of 1912, the Insol-
vency Act, No. 81 of 1955 or any other taw, the liquidation and re-organization of financtal
institutions shall be subject Lo the provisions stated in the Schedule to this Act.

{2) The Minister may, in consultation with the Bank. amend the Schedule to this Act
by Notice published in the Gazette,

ParT V1
GENERAL PROVISIONS AND REPEAL

Regulations
62.  ‘Thc Minister may, in consultation with the Bank. make Regulations for the better
carrying out of the purposes and provisions of this Act, including—-

(2) preseribing annual licence fees for financial institutions, their agents and

branches;

(k) preseribing the form of deed of hypaothecation;

(¢} preseribing the oath of fidetily and secrecy:

() declaring financial holidays; or

(¢) preseribing the manner of inaking appeals.

By-laws

63, The Bank shall make By-=taws, including prescribing—



() minimum required capital;

(B computation of risk weighted assets;

(¢) classey of institutions:

(¢ minimum liquid assets;

{¢) the distribution between the various types of liquid assels required;

(Y prudential tules for the aggregation and attribution of loany and credit
facilitics;

() o system of loan elpssificarion and minimum provisioning requiretnents for
had and doubtful debts;

{/1) reporting format and content of returns;

() prudential rules for the acquisition of real property;

{)  minimum shareholding to be held by Swazi citizens; and

(&) a time limit for Toealization of senior management positions,

Appeals
64, (1) Any dceisions taken by the Bank under this Act including any refusal or revoca-
tion of 8 licence, shall be subject w appeal to the Minister.

{2y The appeal shall be noted in the mavner and within the time prescribed by Regula-
tion in terms of seetion 62,

Application to Swaziland Developniont and Savings Bank

65, Thix Act shall apply to the Swaziland Development and Savings Bank to the extent that
it is not incoansistent with any law regutating the affairs of that bank.

Repeal

66, The Financial msiitutions (Conselidation) Order. No, 23 of 1975 is bereby repealed.

SCHEDULE

ParT |
CURATORSHIP

1. Where the Bank deems it necessary in order to conserve the asseis of p financial
institution for the benefit of its depositors and other credilors, it shall appoint a curator, which
may be the Bank, in which instance the Bank shall appoint a specific employee of the Bank to
manage the curatorship, or anothet person, upon finding thate.

() the capital ol the financial institwtion is impaired or such impairment is
threatencd;

(k) the financial institution is violating the provisions of this Act or the Ceniral
Bank of Swaziland Order, No., 6 of 1974,



{¢) the financial institution is engaging in fraudulent or questionable practices in
the conduet of its business which endangers its reputation or threatens its sol-
vENCy:

(@) the financial institution is conducting business in an unsalbe or unauthorized
manner; of,

{¢) the financial mstitution is violating any conditions of its licenee, any Regula-
tion or By-law made under this Act, or order of the Bank,

2. The curator shall—

() assume the managetment of the financial institution, all of its property, books,
records and etfects:

(5) exercise all powers necessary to preserves protect and recover any of the
assels of the Ninancial institution; and

(¢} recover all monies and debts due to the institution; and

() institute any legal proceedings on behalf of the institution and defend suits
agatnst it,

3. The powers of the board of dircctors shall be suspended during the period of the
curatorship untt! the conclusion of the curatorship.

4, The curator shall have the power to overrule or revoke decisions of the board of direc-
tors and management of the linaneial institution.

s, The remuneration of the curator, and the indemmifieation of the curator from liability to
third petsons on account of all actions taken in good faith, shall be borne hy the financial
matitution,

6. The curatar shalt report to and be responsible to the Bank and the term of the curater
shall continue, unless repiaced by a succesyor, until such time a3 the Bank finds either—

{¢) that the finaneial institution is rchabilitated or re-organized, so that it may be
relumed to management or new management undér such conditions as are
necessary to prevent a recurrence of the conditions that pave rise to the cura-
torship; or

(k) that the fingncial institution is in such condition that its continuance in
business would invalve probable loss fo itz depositors and other creditors, in
which case the provisions of Part I of this Schedule shall apply.

7. The curator shall have power to—

(«} suspend, in whole or in part, the repayment or withdrawal of deposits and
other liabilitics of the financial institution:

Provided that deposits and other credits received while the finatcial institu-
tion is under caratorship shall not be subject 1o any limitation as to répayment
or withdrawat but shall be segregated and not uged to liguidate any indebted-
ness of the financial institution existing at the time the eurator was appointed
or subsequent indebtedness incurred [n order to discharge such indebredness;
(#) ropudiate any contract or lease to which the financial institution is a4 party

other than a financial contract (such as a securilies contract, commadity con-
tract. forward contract, repurchase ggreement, swap agrecment or other simi-



lar agreemnent that the Bank determines to be a financial contract for the pur-
poscs of this proviston); provided. however, that the curator may repudiate 2
finaneial contract that in his opinion is fraudulent;

(¢) enforce any contract other than a financial contract entered into by the finan-
cial institution notwithstanding any provision of the contract providing for
termination, default or acceleration by reason of inselvency or the appoint-
ment of a curator.

8 The curator shall seek the authority of the Bank to rehabilitate the financial institution
and relurn it to management or to re-organize iU in accordance with the provisions uf this
Schedule,

9, (1Y Tt the Bank authorizes (he curator to proceéd to re-organize the financial institu-
tion, the curator shall. after granting a hearing to all interested partics, propose a re-
organization plan and send a copy ol it to all depositors and other creditors,

(2) The copy of the re-organization plan shall be accompanied by a notice stating that
if the re-orgamization plan is not refused in writing within 2 period of (thirty) days by persons
holding at least (one-third) of the aggregate amount of deposits and creditors comprising at
least (one-third) in value of the aggregate of the claims of creditors (other than subordinated
credijors), the curator shall, with the approval of the Bank, procesd to carry out the re-
organization plan.

10. In deciding whether to approve a re-organization plan, the Bank shall consider
whether--

(@) the re-orgatization plan is equitable, and likely to proteet the interests of the
depositors, ereditors and shareholders;

{M the re-organization plan provides for bringing in new funds so as Lo establish
adequate ratios between—

(1) capital and deposits;
(i) capital and risk asscts; or
(ifi} liquid asscts and deposits; or
{£) the re-organization plan provides for the removal of any direetor, officer, or

employee vesponsible for the circuinstances which necessitated the appoint-
ment of the curator,

11.  When in the eourse af re-organization it appears that circumstances render the plan
ingquitable or its execution undesirable, the curator may recommend to the Bank to order the
compulsory liguidation of the financial institwion in accordance with the provisions of Part 11l
of this Schedule,

12, During the period of curatorship, an aggricved party may appeal against an action or
order of the curatar or of the Bank 10 the Court.
PARTIT
VOLUNTARY LIQUIDATION

3. (1) Any voluntary liquidation ol a financial mstitution shall be subjeet to the written
authorization of the Bank. ‘



{2} The Bank may grant such authorization if it appears to the Bank that—

(a) the financial institution is solvent and has sufficient liquid assets (o repay its
depaosilors and other creditors without delay;

() the liquidation has been appraved by sharcholders representing two-thirds of
its capital at a meeting called expressly tor this purpose.

14, Upan receipt of the authorization of the Bank. the financial institution shall—
() ilnlnediatx?ly cease to do bushiess. retaiming only the powers 1o do the neces-
sary business for the purpose of eftecting an orderly liquidation;
(&) repuy its depositors und other creditors; and
() wind up all operations undertaken prior to the receipt of the authorization.

15, Within thirly days from the receipt of the authorizalion referred to in section 13 of this
Scheditle a notice of voluntary lguidation, setting forth such information as the Bank may
preseribe, shall be sent by mail to all depositors, aother creditors, and pérsons otherwise
entitled to funds or property held by the financial instiwtion as a Aduciary or lessor of o safe
deposit box.

16, In addition, the notice shall atvo be puswed conspicuously on the premises of cach office
and branch of the financial institution and shall be given such other publicalion az the Bank
may direct.

17.  The anthorization to go into voluntary liquidation shall not prejudice the rights of a
depositor or other creditor to payment in full of his claim or the right of an owner of funds ar
other property held by the financial institution to the return thereof and all lawlul ¢laims shall
be puid pronmptly and all funds and other property held by the finaneial tnstitution shall be
returned Lo their rightful owners within such maximum period as the Bank niay preserbe.

18 (1) If in the opinion of the Bank the foancial instiulion has discharged all of jts
ubligations, it shall be struck from the list of authorized institutions and the remainder of its
agsets shall be distrituited among its shareholdets in proportion to their respeclive rights,

(2) No such distribution shall be made heforg...

(1) all claims of depositors and other credilors have been paid or, in the case of a
disputed claim, before a finangial institution has twrned over to the Bank, or to
any other person proposed by the lquidwting financial institution and ap-
proved by the Bank, sufficient funds to meet-any liability that may be judi-
clally determined;

(A any funds payable to a depositor or other creditor who has not elaimed them
have been tumed aver ta the Bank or to any other person proposed by the lig-
uidating finaneial institution and approved by the Bank; and

{¢) any other funds und property hetd by the financial institution that could not be
relurned Lo the rightlul owners in accardance with he provisions of seetion 16
of this Schedule have been transferred to the Bank, or to any other person
proposed by the liquidating financial institution and approved by the Bank,
together with the relevant inventorizs,



19, (1) Any property not claimed within a period of ten years following their transfer
shall be presumed o be abandoned property and shall be dealt with as determined by the
Bank.

{2) Any funds remaining unclaimed for a period of more than five years lollowing
their tranafer to the Bank shall be dealt with as determined by the Bank,

20, If the Bank finds that the assets of a financial institution whose voluntary liquidation
las been authorized will not be sufficient for the full discharge of all of its obligations or that
completion of the lquidation iz unduly delayed. it shall appoint itself or another person as
liquiclator to take possession of the financial institution and commence proceedings leading 1o
its compulsory tiquidation in conflormity with the procedures set forth below,

Part I
COMPULSORY LIQUIDATION
21l.  Notwithstanding the provisions of the Companies Act, No. 7 of 1912 and the Insol-
vengy Act, No, &1 of 1955, the Bank may appoint itself, in which instance the Bank shall
appoint a specific employee of the Bank as manager of the liquidaion, or another person as
figuidator, to take possession of a finaucial ivstitution upon 2 finding by the Bank thar—
{e) its capital is impaircd or its condition is otherwise tmsound:
Provided, that, the condition of a financial institation shall be deemed to be un-
sound when the ratio of its capital to total assets iz less than three percent;
() ils business is being conducted in an unlawlul. fraudulent. unsafe or unsound
manner;
{£) the continuation of its activities ix detrimental to the interests of its depositors;
(ef} its licenes has been revoked or suspended; or
{e) notice of intention to revoke the licence of the financial institution has been
served under scetion 16 of this Act,
22 (1) When taking possession in terms of scetion 21 of this Schedule, the tliguidator
shatl post on the premises of the financial institution a notice announcing its action pursnant to

this Schedule, and the time when sucl possession shatl be deemed to take effect which time
shall not be earlier than the posting of the notice,

(2} A copy of the notice shall be lodged with the Court.

23, Within a period of thirty days after the date on which the liquidator has taken posses-
sion of the financial institution, the financial institution or any other interested parly may
institute proceedings in Court to have its rights determined:

Provided that such proceedings shall not operate as a slay to any action that the liquida-
tot 1% authorized to take under this Schedule.

24.  The liguidator shall as soon as possible after his appointment commence proceedings
lcading to compulsory liquidation and tuke such other measures as he may deem appropriate
in accordance with section 23 of this Schedule, -



25. (1) After laking possession of a financial institution. the liquidator shall be vested
with the full and exclusive power of management aild control of that financial institwion.
including the power 10—
(a4} continue or discontinue its operalions;
{(h) stop or limit the payment of its obligations;
(¢) employ any necessury staff:
() wxecute any instrument in the name of the {inaucial institution;
{¢) initlate, defend in its name any action of proceedings to which the financial
institution may be party;
(/) terminale posscssion by restoring the financial instittion (o its board of
directors; or
() liquidate or 1ake such other measures as it may deem appropriate under this
sCCtion.
{2) The liquidator shall succeed Lo all rights, litles, powers and privileges of the finan-

cial institution. of aty sharcholder, account holder, depositor, officer, or director of the
financial institution wilh respect 10 1l and its assets.

(3) The liquidator may. with the approvat of the Bank and in terms of Section 2 of
this Schedule-~

(2) merge or consolidate the financial institulion with another financial institu-
tion;

(b) Iransfer any asset or liability of the financial institution: or

{¢) offer the assels or shares of the financial institution for sale to any interested
party or as security for loans from the Bank.

26, (1) The actious of the liguidalor of a fingncial instmtion under section 25 of this
Schedule may be confimmed by the Bank,

(2) To facilitate the liquidation of a financial instiwtion, the Bank inay—

{u) purchase any of the assets of the financial institution or assume any of ils
liabilities;

(4 guaraniee another financial nstilution against loss by reasen of such financial
institution merging or consolidating with or assuming the liabilides and pur-
chasing the assets of such financial institution; or

(¢) make loans or contributions to, or deposits in, or purchase the securities of,
such other financial instilution,

(3) the Bank may provide any invesior acquiring control of, merging with, consobi-
dating with or acquiring the assets of a financial instilution with the financial assislance that it
ix authorized to provide under subsection (2),

(4} Pending such further action as is comemplated under subsection (1), the Bank
may grant a licence for the operation of a temporary financial institution for not longer than
Ly ycars.

(5) The temporary financial institution may

(@) assuine such deposits and other liabilities; or



(P) purchase such assets, as the Bank may deemn appropriate, of a financial
institution that becomes subject to Part 1l of this Schedule.

{6y The board of directors of the lemporary financial institution shall be appointed by
and be responsible to the Bank,

(7) In derermining the course of action o be 1aken in the liguidation of a financial in-
stitution under this Part, the Bank shall be guided by the following considerations—

(@) lcast cost to the Bank and any funds which it may administer in order 10
protect depositors:

(h) canvenience 1o the conununity in maintaining banking facilities; and

() tendency to create a monopoly or to resirict compelition in the area scrved.

27. {1} When the liqindator has taken possession of a financial institution—

(@) any term. statutory. contractusl or otherwise, on the expiration of which a
claim or right of the financial institation would expire or be extinguished shall
be extended by six months from the date of the seizure:

(b) any attachment or licn except a lien existing six months prior to the seizurc of
the financial institution shall be vacaled and no altachment or lien except a
lien created by the liquidator in the application of these provisians shall altach
ta any of the property or assets of the financial institution so long as such pos-
gession continues; and

(¢} any transfer of an assel of the financial instilution made after or in conlempla-
tion of its insolvency or the scizure with intent to cffect a preference within
six months thereof shall be void. In the latter case, the liquidator may recaver
ihte assct transferred or its value from the initial transferée or any suhscquent
transferee cXxcept a transferee who has acquired the assel for value in good
faith.

28, No execution shall be returned against the assets of a scized financial institution excepl,
in the discretion of the Court, an exceution effceted pursuant to a judgment rendered prior lo
the date of the seizurc for an amount not cxeeeding ten thousand Emalangeni (810,000),

29, The liquidator shall have pewer to—

(¢) suspend, in whole ar in pagl. the repayment of withdrawal of deposits and
other liabilities of the financial institution;

(b} ropudiate any contracl or lease to which the finaneial instilution is a party
other than a financial eonlract, in¢luding sceurities contract, commodity con-
tract, forward contract, repurchase sgreemenl, swap agreefient or other simi-
lar agrecment that the Bank delgrmines to be a financial contract for the
purposcs of this provision:

Provided. that the liquidator may repudiate a financial contract which in his
opinion is fraudulent; or

(¢) cnforce any cantract other thar a financial contract entered into by the {inan-
cial institution notwithstanding any provision of the contract providing for
termination, default or acceleration by reason of insolvency or the appoint-
ment of a liguidator.



30, As 500N 48 possible, the liguidator shall take the noeessary steps o rerminate all fiduci-
ary tupctions performed hy the finaneial insttution, return all assets and property held by the
financial instiution as a fiduciary to the owner thereof, and settle 1t {iduciary accounts,

31, (1) Assoon s possible after taking possession. the liquidator shall make an inventoty
of the assets of the financial mstitation anel lodge a copy thereof with the Regisrar of the
Court and this ¢opy of the inventory shall be available for examination by intorested parties &
the office of the Registrar of the Court,

(2y The liguidator chatl, not 1aker than one hundred and twenty days after his appoint-
ment. send hy mail, w the address shown on the financial institution”s books, 10 all depositors,
other creditors, safe deposit box lessees, & statement of the natre and amount for which their
clajm 15 shown on the finaneial instifution’s books.

(M) Any objection t0 the statement shall be filed with the liguidator not later than
thirty days after reccipt of the statement.

@) The ligqidator shall inform safe deposit box lessees 10 withdraw their property n
person within thirty days after receipt of the statement.

32, (1) The contents and any unclaimed property held by the financial nstitution a3
custodian, together with inventorics pevtaining thereto, shall be deposited by the liquidator in
the Bank or in such depository as the Bank may direct and shall be kept for ten y2ars, unless
claimed by the owner pefore the expiration of that peried.

(2) Omthe gxpiration of the wn years all tnds and property Dot claimed shall be pre-
sumed to be abandoned property and shatl be dealt with as determined by the Bank.

33, Within ninety days atter expiration of the thirty days specified in section 31 of this
Sehedule, the liguidator shall—

{a) rejectany clzirm if Tt donbts the validity thereof;

(b) determine the amouns, if any. owing to each known depositor or other creditor
and the priotivy ¢lass of hiis claim under the provisions of this Schedule;

(¢) prepare for filing with the Count 2 schedule of the steps proposed 1o be taken;
and

() notily cach person whose elaim has not been allowed in full, and publish in 3
newspaper of general girculation onee week for threc conscoutive weeks, a
notice of the date and place where the schedule of the steps the liguidator

proposes to ake will be available tor inspection, and {he date, not sooner than
thirty days counting from the date of the third publication in the newspaper,
on which the Hquidator will file the schedule with the Court.

34 (3) Within twenty days after the Oling of the schedule with the Court, any depositor,
other ereditor, oF ghareholder, and any other interested party may file an objection to any step
proposed and any such objeetion shall be congidercd by the Court following notice 10 the
liquidator, and any intercsted parties.

(2) Wan objection is upheld, the Court shall direct that an appropriate modification of
{he schedite he made.

(3) After fiting the cehedule the liquidator may. from time to {ime, muke partial dis-
tribution to the holders of claims which are undispited of which have been allowed by the
Clourt, on gondition that & proper reserve s established for the payment of disputed elaims and



as 5000 48 possib’le after all objections have been decided upon, the liquidator <hatl make final
distribution.

35, (1) The following elaims shall have priority against the general assels of a financial
{stitution in the order indicated below ——
(g) any necessary and reasonable costs, charges and expenscs incurred by the
liguidator, inclading his remuneratian, in applicatian of the provisions of this
Sehedule;
{b) any wages and salaries of officers and employees of the financial institution
in liquidation fot the three month period preceding the scizure of the Bank:
() any taxes, rates and deposits awed Lo the Government,

(d) any savings and time deposis which when agpregated do not exceed ab
amount of ten thousand Emalangeni (£10,000) per depositor

(¢) other deposits, and
(fy otber labilities.
(2) In the event of the winding up of a financiat institution the provisions of sec-
tion 47 of this Act shal! apply.
(3) After payment witli interest thereon at rate to be fixed hy the liquidator with he

approvat of ihe Court of all the claims filed on nme, any remaining claims which were not
{Hled within the prescribed time shiall be paid.

(4) Tt the amouri ayailable for any class is insufficient 10 provide paymcﬁt in full, the
said amount shall be distributed pro rata among ihe members of that class.

6. Any assels remaining after all claims have been paid shall be distributed among all the
“harcholders in proportiol 10 their participation.

37, (1) Unelpimed funds remaining after the final distribution shall be deposied DY the
liquidator in the Bank or such depository as the Bank may direct and shall be kept for ten
years, unless claitned by the owner before the expiration of that period.

(2) Omthe expiration of the said period the funds remaining anclaimed shall be pre-
spmed 1o be abandoned property and shall be dealt with as determined by the Bank.

48, (1) Onec all asscts have been distributed in accordance with the provisions of this
Gehedule, the liquidator shall rendet an audited account to the Court and upon approval of this
account by the Cout. the name of the finaneial institution <hall be struck from the list of
authorized instiluons and the Registrar of Companies shall be natified of the fact of the
sriking off.

(2) The liquidator shall be relieved of any llability in connection with the lguidation
and the liguidation shall then be declared by the Clourt which chall terminate the judicial
existence of the firancial institution i Swaziland.

19, The curasof, liguidator oF the Bank may bring & civil action against any director, chief
executive officer. mManager. officer, employee, agem of independent cORtracior of a financial
insntution for gross negligence OF intgntional wrong for damages caused 1o that financial

institution and may recommend to the Direetor of Public Prosecutions the criminnl prosecu-
o of any such person.






PART C

51

LEGAL - NOTICE .NO. 20 OF 2006

THE AUDIT ACT, 2005
(Aet No. 4 of 2005)

THE AUDIT ACT (DATE OF COMMENCEMENT) NOTICE, 2006
{Under Section 1)

In exercise of the powers confetted on me by section 1 of the Audit Act, 20035, [ hereby issue the
following MNotice: : '

Citation
1. This Notice may be cited as the Audit Act (Date of Commencement), 2006,
Date of Commencement

2. The Audit Act, 2005, shall be décmed to have come into operation on the 1 day of February,
2006, o h '

MAJOZI V. SITHOLE
MINISTER OF FINANCE

MBABANE
6* February, 2006

LEGAL NOTICE NO. 21 OF 2006

THE FINANCIAL INSTITUTIONS ACT, 2005
{Act No. 6 of 2005)

THE FINANCIAL INSTITUTIONS ACT (DATE OF COMMENCEMENT)
NOTICE, - 2006 - -
{Under Section 1)

1n excrcise of the powors conferred on me by section 1 of the Financial Institutions Act, 2003,

I hereby issue the following Notiee: -

-
Ciration

1, This Notice may be citcd as the Financial Institutions Act (Date of Commencement), 2006,

Date af Commencement

2. The Financial Institutions Act, 2005, shall be deemed 1o have come into operation on the 26*
day of October, 2005.

MAJOZI Vv, SITHOLE
MINISTER (OF FINANCE

MEBABANE
6" February, 2006



