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CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 -~ Act No. 108, 1996

PREAMBLE

We, the people of South Africa,
Recognise the injustices of our past;
Honour those who suffered for justice and freedom in our land;

Respect those who have worked to build and develop our
country; and '

Believe that South Africa belongs to all who live in it, united in
our diversity.

We therefore, through our freely elected representatives, adopt
this Constitution as the supreme law of the Republic so as to -

Heal the divisions of the past and establish a society based
on democratic values, social justice and
fundamental buman rights;

Lay the foundations for a democratic and open society in
which government is based on the will of the people and
every citizen is equally protected by law;

Improve the quality of life of all citizens and free the
potential of each person; and

Build a united and democratic South Africa able to take its
rightful place as a sovereign state in the family of nations.

May God protect our people.
Nkosi Sikelel’ iAfrika. Morena boloka setjbaba sa beso.

God seén Suid-Afrika. God bless South Africa.
Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.
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CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No. 108, 1996
Chapter 1 — Founding Provisions

Chapter 1

Founding Provisions

Republu of Soulh Afrun
1. The Republic of South Africa is one, sovercxgn, democratlc state
_ founded on the following values: . . .. : ,1
(a) Human dignity, the achievement of cquahty and the
~ advancement of human rights and freedoms
(b) *Non-racialism and non-sexism. N
’(c) Supremacy of the consntumon and the rule of law.

f (d) “Universal adult suffrage, a national common voters roll,
regular elections and a multl-parry system of democratic
government, to ensure accountablhty, rcsponswcncss and

 openness. R

Supremacy of Consmuhon

2. This Constitution is the supreme law of the Repubhc, law or conduct
inconsistent with it is invalid, and the obligations imposed by it must
be fulfilled. . '

Citizenship
3. Thcre is 2 common South Afncan cmzcnshlp

(2) All citizens are - :
(a) equally entxtled to the nghts, pnvﬂeges and benefits of
. citizenship; and -
(b) equally subject to the duties and ICSPOHSlblllthS of citizenship.

(3) National legislation must provide for the acqu1smon, loss and
restoration of citizenship.

National anthem
4.  The national anthem of the Republic is detcrmmed by the President by

proclamation.

National flag
5. The national flag of the Republic is black, gold, green, white, red and
blue, as described and sketched in Schedule 1. '

languages

6. (1) The official languages of the Repubhc are Sepedi, Sesotho,
Setswana, siSwati, Tshivenda, Xitsonga, Afnkaans, Enghsh
isiNdebele, isiXhosa and isiZulu.
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(2)

(3)

{4)

(5)

Recognising the historically diminished use and status of the
indigenous languages of our people, the state must take practical
and positive measures to elevate the status and advance the use of
these languages.

(a) The national government and provincial governments may
use any particular official languages for the purposes of
governmcnt, taking into account usage, practicality, expense,
regional circumstances and the balance of the needs and
preferences of the population as a whole or in the province
concerned; but the national government and each provincial

' government must use at least two official languages.

(b) Municipalities must take into account the language usage and

 preferences of their residents.”

The national government and provincial governments, by
legislative and other measures, must regulate and monitor their
use of official languages. Without detracting from the provisions

of subsection (2), all official languages must enjoy parity of esteem

and must be treated equitably.

A Pan South African Language Board estabhshed by national
legislation must -
(a) promotc, and create conditions for, the dcvelopmcnt and use
- of - ‘ ‘ '
(i) all official languages;
(i) the Khoi, Nama and $an languages; and
(iii) sign language; and |
(b) promote and ensure respect for—
(i) all languages commonly used by communities in South
Africa, including German, Greek, Gujarati, Hindji,
‘Portuguese, Tamil, Telegu and Urdu; and
(i) Arabic, Hebrew, Sanskrit and other languages used for
" religious purposes in South Africa.
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Chapter 2

‘Bill of Righs

Rights
7. (1) ThisBill of nghts is a ) cotnerstone of democracy in South Africa.

It enshrines the r1ghts of all people in our country and affirms the
democratic values of human dignity, equality and freedom. = .

{2) The state must respect, protect, promote and fulfil the rights in the
Bill of Rights.

(3) The rights in the Bill of Rights are subject to the limitations
contained or referred to in section 36, or elsewhere in the Bill.

Application
8. (1) The Bill of Rights applies to all law, and bmds thc Ieglslature, the
executive, the judiciary and all organs of state.

(2) A provision of the Bill of Rights binds a natural or a juristic
person if, and to the extent that, it is applicable, taking into
account the nature of the nght and the nature of any duty imposed
by the right.

(3) When applying a provision of the Bill of Rights‘to a natural or
juristic person in terms of subscctlon (2),a court—

(a) in order to give effect to a right in the Bill, must apply, orif
necessary develop, the common law to the extent that
legislation does not give effect to that right; and

(b) may develop rules of the common law to limit the right,
provided that the limitation is in accordance with section
36(1).. oo

{(4) A juristic pcrson is entitled to the nghts in the Bill of Rights to the
extent required by the nature of the rights and the nature of that
juristic person. :

Equality
9. (1) Everyone is equal before the law and has the right to equal
protection and benefit of the law. .

(2) Equality includes the full and equal enjoyment of all rights and
freedoms. To promote the achievement of equality, legislative and
other measures designed to protect or advance persons, or
categories of persons, disadvantaged by unfair discrimination may
be taken.
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(3) The state may not unfairly discriminate directly or indirectly
against anyone on one or more grounds, including race, gender,
sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against
anyone on one or more grbuhds in terms of subsection (3).
National legislation must be enacted to prevent or prohibit unfair
discrimination.

(5} Discrimination on one or more of the grounds listed in subsection
(3) is unfair unless it is estahhshed that the dlscnmmatxon is faic

Human d:gmly
10. = Everyone has inherent dignity and the right to have their dignity
respected and protected

Life -
11. - Everyone has the right to life.

Freedom and security of the person
12. (1) Everyone has the right to freedom and security of the pcrson,
which includes the right -
{a} not to be deprived of freedom arbitrarily or without just
cause; . - - ‘
- (b). not to be detained without trial;
{c) to be free from all forms of v:olencc from ClthCl' public or
private sources;
(d) not to be torturcd in any way, and
(¢} notto be trcated or pumshed n a crucl mhuman or
_ dcgradmg way.

(2) Everyone has the nght to bodily and psycholog;cal integrity, which
includes the right —
-, (a)_ to make decisions concerning rcproductlon ,
(b) to security in and control over their body; and
(¢) mot to be subjected to medical or smenuﬁc experiments
A wn:hout their informed consent.

-

Slavery, servitude and forced labour
13. No one may be subjected to slavery, servitude or forced labour.

Privacy
14.  Everyone has the right to privacy, which includes the right not to have -
(a) their person or home searched;
(b) their property searched;
(c) their pbssessions seized; or
{d) the privacy of their communications infringed.
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Freedom of religion; belief and opinion -
(1)- Evéryone has the right to freedom of conscience, reInglon, thought,
belief and opinion. .

15.

(2) Religious observances may be conducted at state or state—dided ‘
institutions, provided that —

{a)

(b)
{c)

3) ()

(b)

those observances follow rules made by the appropnatc
pubhc authorities; C PR
they are conducted on an equltable basis; and
attendance at them is free and voluntary

‘This section does not prevcnt leglslanon :ecog;ﬁsing -

(i} marriages concluded under :;my tfaditibﬁ,.or a system of
religious, personal or family law; or - B

(1) systems of personal and famxly law under any tradition,
or adhered to by persons professmg a partlcular rehglon

Recognition in terms of paragraph (a) must be consistent with

 this section and the other provisions of the Constitution.

Freedom of expression
(1) Everyone has the nght to freedom of expressmn, whxch mcludes -

16.

(2)

(a)
(b)
{c)
(d)

freedom of the press and other media;

freedom to receive or impart information or ideas;
freedom of artistic creativity; and

academic freedom and freedom of scientific research.

The right in subsection (1) does not extend to —

{a)
{b)
{c)

propaganda for war;

incitement of imminent violence; or

advocacy of hatred that is based on race, ethnicity, gender or
religion, and that constitutes incitement to cause harm.

Assembly, demonstration, picket and petmon
_ Everyone has the right, peacefully and unarmed to assemble,
‘demonstrate, to picket and to present petmons

17.

Freedom of association
Everyone has the right to freedom of association.

18.

Political rights
(1) Every citizen is free to make polmcal cho1ces, which includes the

right -

19.

(a)
(b)

{c)

to form a political party;

to participate in the activities of, or recruit members for, a
political party; and : ‘

to campaign for a political party or cause.

(2} Every citizen has the right to free, fair and regular elections for
any legislative body established in terms of the Constitution.

(3) Every adult citizen has the right -

(a)

to vote in elections for any legistative body established in

”
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terms of the Constitution, and to do so in secret; and -
(b):-to stand for public office and, if elected, to hold office.

Citizenship
20. No citizen may be depnved of cmzenshlp

Freedom of movement and residence
21. (1) Everyone has the right to freedom of movement.

(2) Everyone ha§ the right to leave the Republic

{3) Every citizen has the rlght to entcr, to remam in and to reside
anywhere i in, the Republic. '

(4) Every citizen has the nght to a passport.

Freedom of trade, occupation and profession

22, E'very citizen has the right to choosé their'trade, occupation or

o profession freely The practlce of a trade, occupanon or profession may
be regulated by law.

Labour relations
23. (1) Everyone has the right to fair labour practices.

(2) Every worker has the right -
(a) to form and join a trade union; 7
{b) to participate in the activities and programmes of a trade
union; and
(¢) tostrike,

(3) Every employer has the right -
(a) to form and join an employers’ organisation; and
{b) to participate in the activities and programmes of an
employers’ organisation.

{4) Every trade union and every emp[oycrs orgamsatlon has the nght -
(a} todetermine its own administration, programmes and activities;
(b) toorganise;and
{c) to form and join a federation.

(5) Every trade union, employers’ organisation and employer has the
right to engage in collective bargaining, National legislation may ..
be enacted to regulate collective bargaining. To the extent that the
legislation may limit a right in this Chapter, the lixnitati@n must
comply with section 36(1). o

- (6) National legislation may recognise union security arrangements
contained in collective agreements. To the extent that the
legislation may limit a right in this Chapter, the limitation must
comply with section 36(1).

Environment
24. Everyone has the right — N
{a) - to an environment that is not harm.ful to their health or well-
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being; and ,

(b) to have the environment protected, for the benefit of present
and future generations, through reasonable legislative and
other measures that- :

(i) prevent pollution and ecological dcgradatmn,

(ii) promote conservation; and

(iii) secure ecologically sustainable development and use of
natural resources while promotmg ]usnfxablc economic
and social development.

Property

25.

(1) No one may be deprived of property except in terms of law of
general application, and no law may permit arbitrary dcprivation
. of property.
(2} Property may be expropriated only in terms of law of general
- . application — .
(a) . for a public purpose or in the pubhc interest; and
{b)- subject to compensation, the amount of which and the time
and manner of payment of which have either been agreed to
by those affected or decided or approved bya court.

(3} The amount of the compensation and the time and manner of
payment must be just and equitable, reflecting an equitable
balance between the public interest and the interests of those
affected, having regard to all relevant cucumstanccs, including -
(a) the current use of the property;

(b) the history of the acquisition and use of the propcrry,
“{c} the market value of the property; =
(d) the extent of direct state investment and subsidy in the
acquisition and beneficial capital improvement of the
. property; and
{e) the purpose of the expropriation,

(4) For the purposes of this section —

(a) the public interest includes the nation % commitment to land
reform, and to reforms to bring ab_out equitable access to all
South Africa’s natural resources; and

(b) property is not limited to land. '

(5) The state must take reasonable legistative and other measures,
within its available resources, to foster conditions which enable
citizens to gain access to land on an equitable basis.

{(6) A person or community whose tenure of land is legally insecure as
~a result of past racially discriminatory laws or practices is entitled,
to the extent provided by an Act of Parliament, either to tenure
which is legally secure or to comparable redress.

(7) A p_érson or communify dispossessed of pfopefty after 19 June
1913 as a result of past racially discriminatory laws or practices is
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(8)
(9)
Housing
26. (1)
(2}

(3)

entitled, to the extent provided by an Act of Parliament, either to
restitution of that property or to equitable redress.

No provision of this section may impede the state from taking
legislative and other measures to achieve land, water and related
reform, in order to redress the results of past racial discrimination,
provided that any departure from the provisions of this section is
in accordance with the provisions of section 36(1),

Parliament must enact the legislation referred to in subsection (6).

Everyone has the right to have access to adequate housing.

The state must take reasonable legislative and other measures,
within its available resources, to achieve the progressive realisation
of this right.

No one may be evicted from their home, or have their home
demolished, without an order of court made after considering all

* the relevant circumstances. No legislation may permit arbitrary

evictions.

Health curé, rf'ood water and social seihrify

27. (1)
(2)
(3)
Children
28. (1

Evcryonc has the right to have access to -

(a) health care scrv1ces, including reproductive health care;

(b) _sufﬁment food and water; and

(c) social security, mcludmg, if they are unablc to support themselves
~ and their depcndants, appropriate social assistance.

Thc state must takc rcasonable leglslanvc and othcr measures,
within its available resources, to achieve the progressive realisation

of elach_ of these rights,

No one may be refused emergency medical treatment.

Every child has the right -
{a) toa name and a nationality from birth;
(b) to family care or parental care, or 1o appropnatc alternative
care when removed from the family environment;
(¢} to basic nutrition, sheltcr, basic hcaIth care services and social
-~ services; :

"{d) to be protected from maltreatment, negIect, abuse or

degradation;
(e} to be protected from exploitative labour practices;

() not to be required or permitted to perform work or provide

services that — , : .
(i) . are inappropriate for a person of that Chl[d s age; or
{(ii) place at risk the child’s well-being, education, physical or
" mental health or'spiritu_al, moral or social dcvclopfnent;
(g) not to be detained except as a measure of last resort, in which
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case, in addition to the rights a child enjoys under sections 12

and 35, the child may be detained only for the shortest

appropriate period of time, and has the right to be -

(i)  kept separately from detained persons over the age of 18
years; and

(ii) treated in a manner, and kept in condltlons, that take

‘ account of the child’s age; '

(h) to have a legal practitioner assigned to the child by the state,
and at state expense, in civil proceedings affecting the child, if
substantial injustice would otherwise result; and

{1} not to be used dlrectly in armed conflict, and to be protected
in times of armed conflict. '

{2) A child’s best interests are of paramount 1mportance in every
matter conccmmg the chﬂd o '

3) In t_his scctiqn “child” means a person under the age of 18 years.

Education - ' _
29. (1) Everyone has the nght -
{a) to a basic education, including adult basic cducatlon, and
(b) to further education, which the state, through reasonable
measures, must make progrcsswely available and accessible.

'(Z)v Everyone has the nght to recewc cducatlon in thc ofﬁcml language
- or languages of their choice in publ1c cducatxonal institutions
where that education is reasonably pract:cable. In order to ensure
‘the effective access to, and irﬁplcmcntatio’n of, this right, the state
‘must consider all reasonable educational alternatives, including
single medium institutions, taking into account - .
... {a) equity; .
. (b). practicability; and
(c). the need to redress thc results of past rac1ally dlscnmmatory
laws and practices.

(3) Everyone has the right to establish and maintain, at their own
expense, independent educational institutions that -
(a) do not discriminate on the basis of race; :
(_b')v are rcglstered with the state- and -
{c) maintain standards that are not mfcnor to standards at
comparablc public educational institutions.

(4) Subsection (3) does not precludc state subs1d1cs for mdependent
educatlonal lnStItuthIlS. ' o

lunguuge and culture

30. Everyone has the right to use the language and to pamupatc in the
cultural life of their choice, but no one exercising these rights may do
s0 in 2 manner inconsistent with any provision of the Bill of Rights.
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Cultural, religious and linguistic communities

(1) Persons belonging to a cultural, religious or linguistic community
may not be denied the rrght, with other members of that
community — :

31.

(a)

(b

to enjoy their culture, practise their religion and use their
language; and : :

to form, join and maintain cultural, religious and linguistic
associations and other organs of civil society.

(2) The rights in subsection (1) may not be exercised in a manner
inconsistent with any provision of the Bill of Rights.

Access to information
(1} Everyone has the right of access to -

32.

(a)
(b}

any information held by the state; and
any information that is held by another person and that is
required for the exercise or protection of any rights.

(2) National legislation must be enacted to give effect to this right,
and may provide for reasonable measures to alleviate the -

administrative and financial burden on the state,

Just udmmlstrnnve umon
(1) Everyone has the right to admmlstranve actlon that is lawful,
reasonablc and procedurally fair.

33.

(2) Everyone whose rights have been adversely affcctcd by
administrative action has the right to be given written reasons.

"(3) National legislation must bc enacted to’ glve effect to these rights,
and must - B :

(a)

provide for the review of administrative action by a court or,

- where appropriate, an independent and impartial tribunal;

" (b)

(c).

impose a duty on the state to give effect to thc rights in
subsections {1} and (2); and :
promote an efficient administration.

Access to courts

Everyone has the right to havc any dispute that can be rcsolvcd by the
application of law decided i in a fair public hearing before a court or,
where approprlatc, another mdcpendent and xmparnal tribunal or

34.

forum.

Arrested deiumed und uuused persons
(1) Everyone who is arrested for allegedly committing an offence has
the right - :

35.

(a)
" (b)

(c)

to remain silent;

to be informed promptly =

(i) of the right to remain silent; and

{ii) of the consequences of not remaining silent;

not to be compelled to make any confession or admission that
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“the right -~

could be used in evidence against that person;
{d) -to be brought before a court as soon as reasonably possible,
- but not later than- - -
(1} . 48 hours after the arrest; or. ,
(ii) the end of the first court day after the expiry of the 48
-hours, if the 48 hours expire outside ordinary court
-~ hours or ona day which is not an ordinary court day;

“(e) at the first court appearance after being arrested, to be

charged or to be informed of the reason for the detention to
_continue, or to be released; and - .
(f) to be released from detention if the interests of j ]ustxce permit,
subject 1o rcasonable conditions. . -~ . .,

Everyone who is detamed mcludlng CVery sentenced pnsoner, has

(a) to be informed promptly of the reason for being detained;

(b) to choose, and to consult with, a legal pracntxoner, and to be

. informed of this right promptly; -

(c) to have a legal practitioner assigned to the detained person by
the state and at state expense, if substantial injustice would
otherwise result, and to be informed of this nght promptly;

‘(d)‘ to challenge the lawfuIness of the detentxon in person before a

(3)

~ court and, if the detent:on is unlawful to be released;
(e)“ to conditions of detention that are consistent with human
~ dignity, including at least exercise and the provision, at state
expense, of adequatc accommodation, nutrmon, readmg
. materia] and medical treatment; and- - Cael
(f} . to communicate with, and be visited by, that person’s —
(i) - spouse or partner; . . .. ., -,
(i) nextofkin; - - . S e
(ili) chosen religious counsellor, and
(iv) chosen medical practitioner.

“Every accused person has a nght toa fau' tnal whlch includes the

right -

(a) to be :nfonned of thc chargc w1th sufﬁc:cnt deta1l to answer

-+ {b) to have adequatc time and facilities to prepare a defence;

{c) to a public trial before an ordinary court;

{d) to have their trial begin and conclude without unreasonable
delay;

{(e) to be present when being tried; -

(f) to choose, and be represented by, a legal practitioner, and to
be informed of this right promptly; 7

(g) to have a legal practitioner assigned to the accused person by

" the state and at state expense, if substantial injustice would

otherwise result, and to be informed of this right promptly;

(h) to be presumed innocent, to remain silent, and not to testify
during the proceedings; '
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(i} to adduce and challenge evidence; .. -

* (j) - not to be compelled to give self-incriminating evidence;

{k) to be tried in a language that the accused person understands
or, if that is not practicable; to have the proceedings
interpreted in that language;

- (l) - not to be convicted for an act or omission that was not an

)

- {m

.. offence under either national or international law at the time

it was committed or omitted; '

‘not to be tried for an offence in respect of an act or omission

for which that person has prewously been either acqultted or

convicted; o - .

(n) to the benefit of the least severe of the prescnbed punishments
~ if the prescribed pumshment for the offence has been changed
" between the time that the offence was committed and the time

St

of sentencmg, and = .
(o) of appeal to, or rev1ew by, a h:gher court.

Whenever this section requires information to be given to a

" .person, that information must be given in a language that the

()

person understands. .

Ev1dence obtamed in a manner that violates any right in the Bill of

' Rjghts must be excluded if the admission of that évidence would

" render the trial unfair or otherwxse be detrunental to the

admmlstranon of j ]usnce.

Limitation of nghts

36.

(1)

The rights in the Bill of Rxghts may be limited only in terms of law

‘of general application to the extent that the limitation is

reasonable and justifiable in an'open and democratic society based
on human dignity, equality and freedom, takmg into account all
relevant factors, including - -

(a) the nature of the right;

__{b) the importance of the purpose of the limitation;

@

(c} the nature and extent of the limitation;

. {d) the relatlon between the limitation and its purpose, and

(e) less restrictive means to achieve the purpose.

Except as provided in subsection (1) or in any other provision of
the Constitution, no law may lumt any nght entrenched in the Bill

“of Rights.’ =+ " c

Smes of emergency

(1)

A state of emergency may be declared only in terms of an Act of
Parliament, and only when— - .~ -
. (a} the life of the nation is threatened by war, invasion, general

- - insurrection, disorder, natural disaster or other public

~ emergency; and L . :
(b) the declaration is necessary to restore peace and order
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(2) A declaration of a state of cmcrgency, and any legislation enacted
or other action taken in consequence of that declaration, may be ~ ~
-_effective only =
(a) " prospectively; and
- (b} forno morc than 21 days from the date of the declaratlon,
_ unless the National Assembly resolves to extend the ,
.. declaration. The Asscfnbly rhay extend a dcclaraﬁon of a state.
 of emergency for no more than three months at a time. The - - -
" first extension of the state of emergency must be by a
, . resolution adopted with a supporting vote of 2 majority of the 7
. members of the Assembly. Any subsequent extension must be ... °
by a resolution adopted with a supporting vote of at least 60
 per cent of the members of the Assembly. A resolution in
terms of this p'afagraph may be adopte‘d only following a
) publlc debate in the Assembly

(3) Any competent court may decide on the vahdnty of—
(a) a declaration of a state of emergency; -~ © '

(b). any extension of a declaration of a state of emergency; or

(¢} any legislation enacted, or other action taken, in consequence

of a declaration of a state of emergency.

{4) Any legislation enacted in consequence of a declaration of a state
of emergency may derogate from thc Bll[ of nghts only to thc '
extent that -

(a) the deroganon is stnctly requu:cd by thc cmergcncy, and.
(b) the Ieglslatlon - -
(i) is consistent ‘with the Republic’s obhgauons under
: international law applicable to statcs of emergency;
(ii) conforms to subsection (5); and ‘
(iii) is pubhshed in the national Govemnment Gazette as soon
as rcasonably poss1b1e after bemg cnacted

(5). No Act of Parhament that authorises a declaration of a state of
emergency, and no legislation enacted or othc;' action taken in
~consequence of a declaration, may permit or authorise —
(a) iﬁdcmnifying the state, or any person, in respect of any
_ unlawfulact; . - ... .

(b) any derogation from this secnon, or -

(¢} any derogation from a section mentioned in column 1 of the
Table of Non-Derogable Rights, to the extent indicated
opposite that section in column 3 of the Table.
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. Table.of Non-Derogable Rights -

T RSN —3
Section number Section title Extent to which the right is non-derogable
] Equality . | With respect to unfair dns:rlmmnhon"solely on the
' ' = " | grounds of roce, colour, ethaic or social origin,
; - | sex, rel:gmn or Iunguuge
10 Humon dignity . Entirely .
11 Life : Entirely
12 Freedom and security With respect to subsecnons (1 )(d) and (e}
’ \nfthe person - . and (2){c).
A3 - .- Slavery, servitude and - th respect to sluvery und servitude -
. forced lehour ,
28 . . Children . With resped to: _
T ' - suhsection {1)(d} and (e);
- the rights in sub uruaru phs (i) and (i) of
. subsection (H(gr un
| - subsection (1}(i} in respect of children of
15 yeors ond younger.
35 Artested, detained and With respect to: .
accused persons. -~ subsections (I)(u) (bl and (<) and (Zl(d)
‘ - the rights in purugruphs {a} to {0} of
- “subsection (3), excluding poragraph (d);
. - subsection (4); and .
- subsection {5) with respect to the
exclusion of evidence ir the admission of that
evidence would render the triol unfoir.

(6) Whenever anyone is detained without trial in consequence of a
deroganon of rights resulting from a declaration of a state of
emergency, the following conditions must be observcd

(a)

An adult famlly member or friend of the detainee must be

) contacted as soon as reasonably possxblc, and informed that

.®

(c)

(d)

" (e)

{f)

the person has been detained.
A notice must be pubhshed in the nauonal Government

‘Gazette wnthm flVC days of the person bcmg detained, stating

the dctamce s name and place of detention and referring to

" the cmcrgency measure in tcrms of whlch that person has
“been detained. .

The detainee must be allowed to choose, and be v1s1ted at any

“reasonable time by, a medical practmoner.

The detainee must be allowed to choose, and be visited at any
reasonable time by, a legal representative. g
A court must review the detention as soon as reasonably

" possible, but no later than 10 days after the date the person

was detained, and the court must release the detainee unless it
is necessary to continue the detention to restore peace and
order.

A detainee who is not released in terms of a review under
paragraph (e), or who is not released in terms of a review
under this paragraph, may 2pply to a court for a further
review of the detention at any time after 10 days have passed
since the previous review, and the court must release the
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detainee unless it is still necessary to continue the detention to
restore peace and order.

{g) The detainee must be allowed to appear in person before any
court considering the detention, to be represented by a legal
practitioner at those hearings, and to make representations
against continued detention. _

(h) The state must present written reasons to the court to justify
the continued detention of the detainee, and must give a copy
of those reasons to the detainee at least two days before the
court reviews the detention.

(7) If a court releases a detainee, that person may not be detained
again on the same grounds unless the state first shows a court
good cause for re-detaining that person.

(8} Subsections {6) and (7) do not 2pply to persons who are not South
African citizens and who are detained in consequence of an
international armed conflict, Instead, the state must comply with
the staﬁdagds binding on the Republic under international
humanitarian law in respect of the detention of such persons.

Enforcement of rights
38. Anyone listed in this section has the right to approach a competent
court, alleging that a right in the Bill of Rights has been infringed or
threatened, and the court may grant appropriate relief, including a
declaration of rights. The persons who may approach a court are —
(a) ahyone acting in their own interest;
(b} anyone acting on behalf of another person who cannot act in
their Own name;
(¢) anyone acting asa member of, or in the interest of a group or
class of persons; '
(d) anyc_)ne acting in the public interest; and
() an association acting in the interest of its members.

Interpretation of Bill of Rights
39. (1) When interpreting the Bill of Rights, a court, tnbunal or forum —
(a) must promote the values that underlie an open and '
democratic society based on human dignity, equality and
freedom;
(b) must consider international law; and-
(c) * may consider foreign law. .

(2) When interpreting any legislation, and when developing the
common law or customary law, every court, tribunal or forum
must promote the spirit, purport and objects of the Bill of Rights.

(3) The Bill of Rights does not deny the existence of any other rights
or freedoms that are recognised or conferred by common law,
customary law or legislation, to the extent that they are consistent
w1th the Bill.
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Co-operative Government

Governmenl of the Republic

(1) In the Republic, government is constituted as natlonal prov1nc1al
and local spheres of government which are distinctive,
interdependent and interrelated.

(2) All spheres of government must observe and adhere to the -
principles in this Chapter and must conduct their activities within
the parameters that the Chapter provides.

Principles of co-operative government and intergovernmental
relations

- 41,

(1) All spheres of government and 2ll organs of state within each -
sphere must — _

(a) preserve the peace, national unity and the indivisibility of the
Republic;

- (b) secure the well-being of the people of the Republic;
(c) provide cffcct:ve, transparent, accountable and coherent
. government for the Republic as a whole;

(d) be loyal to the Constitution, the Republic and its people;

(e) respect the consntutlonal status, institutions, powers and

- functions of government in the other spheres;

{f} not assume any power or function except those conferred on

 them in terms of the Constitution;

(g) exercise their powers and perform their functions in a manner
that does not encroach on the geographical, functional or
institutional integrity of government in another sphere; and

(h) co-operate with one another in mutual trust and good falth by— )
(i) fostering friendly relations;

(i} assisting and supporting one another;

(iii) informing one another of, and consultmg one another
on, matters of common interest;

(iv) co-ordinating their actions and legislation with one
another;

(v) adhering to agreed procedures; and

{(vi) avoiding legal proceedings against one another.

(2) An Act of Parliament must — :
(a) establish or provide for structures and institutions to promote
and facilitate intergovernmental relations; and h
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(b) provide for appropriate mechanisms and procedures to
facilitate settlement of intergovernmental disputes.

{3) An organ of state involved in an inéergovemmenta! dispute must
make every reasonable effort to settle the dispute by means of
- mechanisms and procedures provided for that purpose, and must
: exhaust all other remedies before it approaches a court to resolve
the dispute. ' ’ ' : SR
(4) If a court is not satisfied that the requirements of subsection (3)
have been met, it may refer a dispute back to the organs of state .

_ involved.
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Choptera

Parliament |

Composition of Parliament -

42, {1) Parliament consists of —
(a) the National Assembly; and
{(b) the National Council of Provinces.

; (2) The National Assembly and the National Coiméil of Provinces
" ‘partxcrpate in r.he Ieglslarwe process m the manner set out in the
Consnrunon

(3)° The Nanonal Assembly is elected to represent the people and to
) :‘cnsure govemment by the people under the Constrtunon. It does
. _ this by choosing the President, by prov1dmg a nanonal forum for
public consideration of i 1ssues by passmg leglslatlon and by
scrutinizing and overseemg execuuve actlon

.- = {4) - The National Council of Provmces represents the provinces to
ensure that provincial interests are taken into account in the
national sphere of government. It does this mainly by participating

. in the national legislative process and by providing a national
forum for public consideration of issues affecting the provinces.

- (5} The President may summon Parliament to an extraordmary sitting
-~ -at any time to conduct special business. « .

(6) The seat of Parliament is Cape Town, but an Act of Parliament
enacted in accordance with section 76(1} and {5) may determine
.- that the seat of Parliament is elsewhere. - - - . -~

Legislative dulhorily of the Republic 7‘_ | C
43.  Inthe Republic, the legislative authority -
' (a) of the national sphere of governinent is vested in Parliament;,

.- -7 1as set out in section 44;: SRR N L SRR
-~ {b) of the provincial sphere of govemment is vested in the
. provincial legislatures, as set out in section 104; and
{¢) of the local sphere of government is vested in'the Mumclpal

- - .- Councils, as set out in section 156. -

Nuhonul leglsluhve uuihoniy
44, - (1) ' The national Ieglslatwe authoru:y as vested t m Parhament -
(a) confers on the Nanonal Assembly the power —
- (i) - to amend the Constmmon, :
(ii) to pass leglslatxon with regard to any matter, including a
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matter within a functional area listed in Schedule 4, but
cxcludmg, subjcct to subsection (2}, a matter within a
functional area listed in Schedule 5; and

(iii) to assign any of its legislative powers, except the power
to amend the Constitution, to any legislative body in
another sphere of government; and

(b) confers on the National Council of Provinces the power —

(i) to participate in amending the Constitution in
accordance with section 74;

(ii) to pass, in accordance with section 76, legislation w1th
regard to any matter within a functional area listed in
Schedule 4 and any other matter required by the
Constitution to be passed in accordance with section 76;

7 and '
' (iii) to conmder, in accordance thh scct:on 75 any othcr
o Ieglslatlon passed by the National Assembly

(2) Parhamcnt may intervene, by passing Ieg1slat10n in accordance
' wnth sectlon 76(1), with regard to a matter falhng within a
' functlonal arca listed in Schedule S, when i it 1s neccssary -
“(a) to mamtam nanonal sccurlty, o
( B) ton malntam econormc unity;
(c) to maintain essential national standards,
" . (d) to establish minimum standards required for the rendering of
T services; or -
* (e} to prevent unreasonable action taken by a provincc which is
' prejudicial to the interests of another provmce orto thc
“-country as a whole. "~ ‘

1

(3) Legislation with regard to a matter that is reasonably necessary
for, or incidental to, the effective exercise of a power concerning
.. any matter listed in Schedule 4 is, for all purposes, Ichslanon with
. regard to a matter listed in Schcdule 4,

(4) When exercising its legislative authority, Parliament is bound only
by the Constitution, and must act in accordancc with, and thhm
the limits of, the Consntunon. o - o

- .. Y P ) -, .t
RO HE S . : 3 1.

Joint rules and orders and |omI committees o,
45, (1) The National Assembly and the Natlonal Council of Provmccs
' *- must establish a joint rules committee to make rules and orders
concemmg the joint business of the Assembly and Councd
-“vincluding rules and'orders— - v e
(a) to determine procedures to facilirate the legislative process,
including setting a time [imit for compIetmg any step in the
process; o
" (b) to establish Jomt commmecs composed of rcprcsentatwcs
from both the Assembly and the Counc1l to consider and
report on Bills cnv1sagcd in SCCthﬂS 74 and 75 that are

‘ referred to such 2 committee;
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:{c) to establish a joint committee to review the Constitution at
" . least annually; and '
-{d) to regulate the business of —
(i)  the joint rules committee;
(ii) -the Mediation Committee; .
(iii) the constitutional review committee; and
~(iv) anyjoint committees established in terms of paragraph (b).
(2) "Cabinet members, mcmbers of the National Asscmbly and
delegatcs to the National Council of Provinces have the same
pnvﬂeges and immunities before a joint committee of the
Assembly and the Counc1l as they have before the Asscmbly or the
Counc1l : : : :

The Nahonal Assembly

(omposmon and election _ oo
46. (1) The National Assembly consists of no fewer than 35 0 and no
more than 400 women and men elected : as mcmbcrs in terms of an
electoral system that ~ ‘
(a) is prescribed by national legislation;
.. (b} is based on the nanonal common voters toll
_A , (c) provxdes fora mmu-num votmg age of 18 years, and
' (d) results, mn gcneral in proporuonal rcpresentanon

(2) An Act of Parliament must provide a formula for‘determming the
number of members of the National Assembly.

-

Membership - - : e ~
47. (1) Every citizen who is quahfied to vote for the Natlonal Assembly is
o ;' elnglblc to be a mcmbcr of thc Asscmbly, except- _
(a) anyonc who is appointed by, oris in the service of the state
and rcccxvcs remuncration for that appomtment or service,
" other than— A
et (i) the Prc51dcnt, Dcputy Prcsxdent, Mlmstcrs and Deputy
T "mesters, and
“(ii) " other office-bearers whose functions are 'compatible with
' the functions of a member of the Assembly, and have
<1777 been declared compatible with thosc funcnons by
_ national legislation;" ~ "¢ ¢ -7 o vsn
(b) permanent delegates to the National Council of Provinces or
-_ - . members of a provmcnal [cglslaturc ora Mumc:pal Councd
{c) unrehabﬂltated insolvents;. TP
(d) anyone declared to be of unsound mmd by a court t of thc
" Republic; or , s ' L
()’ anyone who, after this section took effect, is convicted of an -
- offence and sentenced to more than 12 months’ imprisonment
without the option of a fine, either in the Republic, or outside
the Republic if the conduct constituting the offence would
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- have been an offence in the Republic, but no one may be
regarded as having been sentenced until an appeal against the
conviction or sentence has been determined, or until the time
for an appeal has expired. A disqualification under this
paragraph ends five years after the sentence has been
completed. . - . - S

A person who is not ehgrble tobea member of the National

‘Assembly in terms of subsection (1)(a) or (b) may be a candidate

for the Assembly, sub;ect to any lumts or condmons estabhshed by

‘ natronal legrslatmn

3

(4
national legislation.

Oath or affirmation

A person loses rnembershtp of the Natlonal Assembly if that
person —

(a) ceases to be eligible; or

(b) is absent from the Assembly w:thout permrssxon in
circumstances for which the rules and orders of the Assembly

prescnbe loss of membershrp

Vacanc:es in the Nanonal Assembly must be ﬁlled in terms of

48.  Before members of the National Assembly begm to perform their
functions in the Assembly, they must swear or affirm faithfulness to the
Republic and obedience to the Constitution, in accordancc with
Schedule 2.: o o = b

3 -

Dyuration of Nulionuerssembl‘y.

49. (1)
)

The National Assembly is elected for a term of five years

If the Nauonal Assembly is dlssolved in terms of scctxon 50, or
when its term expires, the Presrdent, by proclamanon, must call

" "and set dates for an electlon, which must be held ‘within 90 days of

- (3):

‘the date the Assembly was dissolved or xts term explred

If the result of an election of the Natlonal Assembly is not
declared within the period established in terms of section 190, or

- if an election is set aside by a court, the President, by
. proclamation, must call and set dates for another election, which
. must be held within 90 days of the expiry of that period or of the
- date on which the election was set aside. ~

(4

The National Assembly remains competent to function from the
timie it is dissolvéd or its term expires, until the day before the first
day of pollmg for the next Assembly

Dissolution of Nunonul Assembly before explry of lrs term

50. (1)

The President must dissolve the National Asscmbly if -
(2)  the Assembly has adopted a resolution to dissolve witha
.- supporting vote of a majority of its members; and

(b} - three years have passed since the Assembly was clectcd.
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-+ (2): The Acting President must dissolve the National Assembly if —
(a) thereis a vacancy in the office of President; and .-
“(b) the Assembly fails to elect a new President within 30 days
after the vacancy occurred.

Smlngs und recess penods _

1. (1) After an electnon, the fu-st sm‘.mg of the Natxonal Assembly must
take place at a time and on a date determined by the President of
the Constitutional Court, but not more than 14 days after the™

- - election result has been declared. The Assembly may determine the
- time and duration of its other sittings and its recess periods.

(2) The President may summon the National Assembly to an
extraordinary sitting at any time to conduct special business.

{(3) Sittings of the National Assembly are permitted at places other . -
- than the seat of Parliament only on the grounds of public interest,
. security or convenience, and if provided for in the rules and orders
of the Assembly. :

Speaker and Deputy Speaker

52. (1) At the first sitting after its election, or when necessary to fill a
vacancy, the National Assembly must elect a Speaker and a
Deputy Speaker from among its members.

2) The Presxdent of the Const:tuuonal Court must pre31de over the
election of 2 Speaker, or designate another judge to do so. The
Speaker presides over the election of a Deputy Speaker.

(3) The procedure set out in Part A of Schedule 3 apphes to thc
electron of the Speaker and the Deputy Speaker.

‘(4) The Nanonal Assembly may remove the Speaker or Deputy
Speaker from office by resolution. A majority of the members of
~ the Assembly must be present when the resolution is adopted.

(5) In terms of its rules and orders, the National Assembly may elect
from among its members other presiding ofﬁcers to assmt the
Speaker and the Deputy Speaker.

Decisions
53. (1) Except where the Constitution provides otherwise =
{(2) a majority of the members of the National Assembly must be -
present before a vote may be taken on a 3111 or an amendment
~toaBill; - - .
(b) at least one third of the members must be present before a
S vote may be taken 'on any other question before the Assembly;
. and . R
(c}-- all questions before the Assembly are decided by a majority of
the votes cast. : :
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{2) The member of the National Assembly presiding at a meeting of
the Assembly has no deliberative vote, but -
(a) must cast a deciding vote when there is an equal number of
votes on each side of a question; and -
(b) may cast a deliberative vote when a qucstion must be decided
with a supporting vote of at least two thirds of the mcmbcrs
of the Asscmbly ' :

nghis of certain Cabinet members in Nuhonul Assembly

54. The President and any member of the Cabinet who is not a membcr of
the National Assembly may attend, and may speak in, the Assembly,
but may not vote.

Powers of National Assembly
55,7 (1)- In exercising its legislative power, the National Assembly may -
' (a) consider, pass, amend or reject any legislation before the
-Assembly; and : oo o
(b) initiate or prepare Ieglslatxon, except money Bills,

{2) The National Assembly must provide for mechanisms -
(a) to ensure that all executive organs of state in the national
‘sphere of government are accountable to it; and -
(b) to mamtam oversight of - » ’
(i) the exercise of natlonal executive authonty, mcludmg the
unplcmcntauon of leglslanon, and
(u) any organ of state.

Evidence or mformuﬂon before National Assembly ,
56. The National Assembly or any of its committees may - L
{a} summon any person to appear before it to give cwdence on
" oath or affirmation, or to produce documents;
»(b) require any person of institution to report to it; -
" (c) compel, in terms of national legislation or the rules and
: orders, any person or institution to comply with a summons
. . or requirement in terms of paragraph (a) or (b); and
(d) receive petitions, representations or submissions from any
interested persons or institutions.

Internal arrangements, proceedmgs and procedures of National
Assembly _ o S
{1) The Natlonal Assembly may ~ .
{a) determine and control its internal arrangements, proceedings
and procedures; and o . -
(b) - make rules and orders concerning its business, with due
regard to representative and participatory democracy,
- accountability, transparency and public involvement.

{2) The rules and orders of the National Assembly must provide for-
{a) the establishment, composition, powers, functions, procedures
and duration of its committees;
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(b).. the iiarticipétioh in the proceediﬁge of the Assembly and its
committees of minority parties represented in the Assembly, in
a manner consistent with democracy, - 3 :

- {c) financial and administrative assistance to each party .-

. represented in the Assembly in proportion to its
representation, to enable the party and its leader to perform
their functions in the Assembly effectiv'ely, and

(d). 1 the recognition of the leader of the largest opposition party in

1 the Assembly as the Leader of thc ' Opposition.

Privilege
$8." (1) Cabinet members and members of the National Assembly -
(2) have freedom of speech in the Assembly and in its
commxttees, subject to its rules and orders; and
" (b) arenot liable to civil or criminal proceedings, arrest,
" - imprisonment or damages for — : .
(i) anything that they have said in, produced before or
submitted to the Assembly or any of its committees; or
(i) anything revealed as a result of anything that they have
said in, produced before or subnutted to the Assembly or
any of its comrmttees S

(2) Other prmleges and unmumtles of the National Assembly,
Cabinet members and members of the Assembly may be prescnbed
by national Ieglslauon -

(3) SaIanes, allowances and beneflts payable to members of the
_ National Assembly are a dlrect charge agamst the National
Revenue Fund -

Public access to and involvement in Nnhonnl Assembly
59. (1) The National Assembly must -
. - {a) facilitate public involvement in the legislative and other
processes of the Assembly and its committees; and
~(b). conduct its business in an open manner, and hold its sittings,
and those of its committees, in public, but reasonable
measures may be taken-
(i) to regulate pubhe access, mcludmg access of the media,
_ to the Assembly and its comm1ttees, and
(i_i) to provnde for the searchmg of any person. and, where
appropriate, the refusal of entry to, or the removal of,
any person. : :

- (2)~ The National Assembly may not exclude the public, including the
media, from a sitting of a committee unless it is reasonable and
justifiable to do so in an open and democratic society.
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. National Councll of Provmces

Composmon of Nuhonul Counc:l : SR
60. (1) The National Council of Provmces is composcd of a single
delegation from each province consisting of ten delegates.

(2) - The ten delegates are -
(a) four special dclegates con51stmg of -
" (i) the Premier of the province or, if the Premier is not
* " available, any member of the provincial legislature
designated by the Premier either generally or for any -
specific busincss before thc National Council of Provixicé_s;
o . and - h
" (i) three othcr specxal dclcgates, and
(b) six pcrmanent dclcgates appomtcd in terms of SCCthI'l 61(2).

(3} The Premier of a province, or if the Premier is not avaxlablc,
member of the province’s delegation designated by the Premier,
heads the delegation. :

Allocnhon of delegutes |
61. (1) Parties represented in a provmcnal leglslature are entitled to
delegates in the provmce ’s delegation in accordance w1th the

formula set out in Part B of Schedule 3.

. {2) Within 30 days after the result of an elccnon of a provmc:lal
legistature is declared, the }cglslaturc must —
{a) determine, in accordance with nanonal legislation, how many
" ofeach partys delegates are to be permanent delcgatcs and
how many are to be special delegates; and '
(b) appomt the pcrmancnt deIcgates in accordance with the -
nominations of the pamcs

(3) " The national legislation cnwsagcd in subsccnon (2)(a) must ensure
the participation of minority parties in both the permanent and
special delegates’ components of the delegation in a manner

- consistent with democracy. o

{4) The legislature, with the conéurrchée of the Prernier and the
" leaders of the pamcs entltlcd to special delegates in the province’s
dclegatlon, must des:gnate special delegates, as required from time
" to nmc, from among thc mcmbcrs of thc legislature.

Permunent delegutes :
- (1) A person nominated as a permanent delegate must be eligible to be
a member of the provincial legislature. _ _
(2} If a person who is a member of a provincial legislature is
appointed as a permanent delegate, that person ceases to be a
member of the legislature.

(3) Permanent delegates are appointed for a term that expires
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immediately before the first sitting of the provincial legislature
. ‘after its next elecnon o

“4) A pcrson ceases to be a permanent dclegate if that person -
(a) ceasesto be ehglblc to be a member of the provincial . |
e lchslature for any reason othcr than bemg appomted asa
T - permanent, delegate, .
(b) becomes a member of t.he Cabmet, .
(c) has lost the confidence of the provincial legislature and is-:. - *;
recalled by the party that nominated that person; .,
.+ (d). ceases to be a member of the party that nominated that
person and is recalled by that party;or ..
. .. {e) isabsent from the National Council of Provinces without
.-. permission in circumstances for, which the rules and orders of
the Council prescribe loss of office as a permanent delegate.

.-

- (5). Vacancies among the permanent delegates must be filled in terms
... of national legislation:

- (6) Before permanent délegates begin to perform their functions in the

* - "National Council of Provinces, they must swear or affirm
faithfulness to the Republic and obedience to the Constitution, in
accordance with Schedule 2. . .

Sittings of National Comncll - - - - - S
63. ( 1) The National Council of Provinces may determine thie time and
. duration of its sittings and its recess periods. .

(2) The President may summon the National Counc:l of Provinces to
an extraordinary sitting at any time to conduct special business.
(3) Sittings of the National Coundil of Provinees are permitted at
places other than the seat of Parliament only on the grounds of
- public interest, security or convenience, and if provided for in the -
.rules and orders of the Council. . : -: -~ -

(huitpeml and Deputy Galrpersons
64. (1) The National Council of Provinces must elect a Chaupcrson and
two Deputy Chairpersons from among the delegates. .
'(2) The Chairperson and one of the Deputy Chairpersons are elected *
from among the permanent delegates for five ycars unlws their
tcrms as dclcgatcs expu'e carher. B

(3) The other Deputy Chmpcrson is elected for aterm of one year,
. and must be succeeded by a delegate from another province, so
. that every province is represented in tum. .

(4) The President of the Constitutional Court must preside over the
election of the Chairperson, or desxgnate another judge to do so.
The Chairperson presxdes over thc elecnon of the Dcputy
Chanpcrsons

(S) The procedure setout in Pan A of Schedule 3 applxcs to the
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: election of the Chairperson and the Deputy Chairpersons.

(6) The National Council of Provinces may remove the Gmrperson
or a2 Deputy Chauperson from office e

) _(7)  In térms of its mles and orders, the National Council of Provinces
’ 'may elect from among the dcleganes other prcsxdmg officers to
assist the Chauperson and Deputy C’hau'per:ons.

Decisions  * s s : -
65. (1) Except where the Constitution provxdes otherwise -
" (a) each province has one vote, which is cast on behalf of the
province by the head of its delegation; and: -
“ +(b) all questions before the National Council of Provinces are
A agreed when at least five provmoes vote in favour of the
question. - :

(2) An Actof Parliament, enacted in accordance with the procedure
established by either subsection (1) or subsection (2) of section 76,
_must provide for a uniform procedure in terms of which provincial
legislatures confer authority on their delegations to cast votes on
their behalf.

Participation by members of national execotive
66. (1) Cabinet members and Deputy Ministers may attend, and may .
speak in, the National Council of Provinces, but may not vote. .

(2) The National Council of Provinces may require a Cabinet member,
., a Deputy Minister or an official in the national executive or a
provincial executive to attend a meeting of the Oouned ora
oommmee of the Councnl.

Pmitlpaﬁon by locul goverament represenmives

67. . Not more than ten part-time representatives designated by organised
local government in terms of section 163, to represent the different
categories of municipalities, may panicipate when necessary in the
proceedmgs of the National Counc:l of Provinces, but may't ‘not vote;

I’owm of National Council
68. In exercising its legislative power, the National Council of Provinces
may-. . i . .
(a) consider, pass, amend, propose amendments to or reject any
legislation before the Oouncd, in acoordanoc wxrh this
. " 'Chapter;and
“(b) initiate or prepare legislation falling within a functional area
listed in Schedule 4 or other legislation referred to in section
76(3), but may not initiate or prepare money Bills..

Evidence or information before National Council
69. The National Council of Provinces or any of its committees may —
_(a) summon any person to appear before it to give evidence on



GOVERNMENT GAZETTE, 18 DECEMBER 1996 : No. 17678

33

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No. 108, 1996

Chapter 4 - Parliament

", oath or affirmation or to produce documents;
(b) . require any institution or person to report to it;
* . {¢) - compel, in terms of national legislation or the rules and
. orders, any person or institution to comply with a summons
or requirement in terms of paragraph (a) or (b); and
. -(d) receive petitions, representations or submissions from any
_ interested persons or institutions.

internal arrangements, proceedings and procedures of National Council
70. (1) The National Council of Provinces may - .
~ (a) determine and control its mtemal amngementg proceedings
' and procedures; and
(b) make rules and orders concerning its business, with due
" regard to representative and participatory democracy,
accountability, transparency and public involvement.

{2) The rules and orders of the Nauonal Council of Provmces must

provide for- "~ - -0

(a) the establishment, oomposmon, powers, functions, proeeduxes
and duration of its committees;

(b) the participation of all the provinces in its proceedings in a
manner consistent with democracy; and

" (¢) the participation in the proceedings of the Council and its

committees of minority parties represented in the Council, in
a manner consistent with democracy, whenever a matter is to
be decided in accordance with section 75.

Ce e

Privilege oL . :
71.. (1) Delegates to the National Council of Provinces and the persons
referred to in sections 66 and 67 -
(a) have freedom of speech in the Counal and in m oommlttees.
"™ subject to its rules and orders; and
"~ (b) are not liable to civil or criminal proceedings,’ armt,
’ mpnsonmcnt or damages for- -
(i) anything that they have said in, produced Befpre or
submitted to the Council or any of its committees; or
(ii) anything revealed as a result of any'thing that théy have
" said in, produced before or submitted to the Council or
, any of its committees. )

2) Ot.her pnwleges and immunities of the Nanonal Conncd of
- Provinces, delegates to the Council and persons referred to in
sections 66 and 67 may be prescribed by national legislation.

(3) Salaries, allowances and benefits payable to permanent members
- . of the National Council of Provinces are a direct chaxge against
t.he National Revenue Fund. -

Public access to and iavoivement in National Council
72. (1) The National Council of Provinces must -
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(a) facilitate public involvement in the legislative and other
processes of the Council and its committees; and

i ~. (b)- conduct its business in an open manner, and hold its sittings,

- and those of its committees, in public, but reasonable
v ‘. measures may be taken- " -, -, o
(i) to regulate public access, mdudmg access of the media,
to the Council and its committees; and .
_{ii) to provide for the searching of any person and, where
" ‘appropriate, the refusal of entry to, or the removal of, -
any person.

(2) The National Council of Pm;/inécs 'u'xa'yA not excludc thc public,
including the media, from a sitting of a committee unless it is
reasonable and justifiable to do so in an open and democratic
sociery. o

'Nati.o‘ﬁdl Legislafii/é 'Pl;oéé:ss:' o

N Bllls
73. (1) AnyBill may be mtroduced in t.he Nanonal Assembly

{2) Only a Cabinet member or a Deputy Minister, or a member or
" committee of the National Assembly, may introduce a Bill in the
Assembly; but only the Cabinet member responsible for national
financial matters may introduce a money Bill in the Assembly.

(3) ABill referred to in ‘section 76(3), except a money Bill, may be
introduced in the National Council of Provinces. e

'(4) " Only a member or committee of the Nanonal Council of Provinces
may introduce a Bill in the Council,

(5) ABill passed by the National Assembly must be referred to the
National Council of Provinces if it must be considered by the
Council. A Bill passed by the Council must be referred to the
Assembly. ' ’

Bills amending the Constitution
74. (l) Section 1 and this subsection may be amended by a Bill passed
. by -
(a) the National Assembly, witha suppomng vote of at Ieast 75
per cent of its members; and: . .
. (b) - the National Council of vamces, witha suppomng vote of
-at least six provinces.

(2) Chapter 2 may be amended by a Bill passed by-
- (a) the National Assembly, with a supporting vote of at least two
thirds of its members; and.
(b) the National Council of Provmces, wuh a suppomng vote of
at least six provmcs. ‘e
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(3) Any other provision of the Constitution may be amended by a Bill
+ passed = -
=+(a) - by the National Assembly, wnh a supporting vote of at least
two thirds of its members; and
(b) also by the National Council of P:ovmces, with a suppomng
h vote of at least six provinces, if the amendment -
* (i) relates to a matter that affects the Council;
“"(ii)" alters provincial boundm&s. powcrs, funcuons or
institutions; or ‘
(iii) amends a provision that duls spemﬁully with a
provmqal matter.

(4) A Bill amendmg the Consutuuon may ot mclude provisions other
., than constitutional amendments and matters connected with the
amcndments. .

(5) At least 30 days before 2 Bill amending the Oonsntnnon is
- introduced in terms of section 73(2), the person or committee
* - intending to introduce the Bill must -
(a) publish in the national Government Gazette, and in
+ ¢ . - accordance with the rules and orders of the National
Assembly, pamculars of the proposcd amcndmmt for public
comment; = . ...
submit; in acoordance with the mles and orders of the
Assembly, those particulars to the provincial legislatures for
- . ...  theirviews; and N
) submn, in aecordance wnth the ml&s and ordcrs of the
. ,Nauonal Councnl of Provmca, those pamcu]ars to the
Council for 2 pubhc debatc, if the proposed amendment is not
" an'amendment that is required to be passed by the Council.

- . (6) - When a Bill amending the Constitution is introduced, the person or
committee introducing the Bill must submit any written comments
received from the public and the provindial legislatures -

(a) to the Speaker for tabling in the National | Assembly; and |
(b) in respect of amendments referred to in subsecnon 1), (2) or
T T ayb) o the Chzupcrson of the Nitional Councxl of!
2o Provmm for tabling in the Councal e

7 A Bnll amendmg the Consntuuon may not be put to the vote in the
National Assembly within 30 days of =-.. Ve
(a) its introduction, if the Assembly is sxttmg when the Bill is
introduced;or ..
(b) its tabling in the Assembly, if thc Asscmbly is m recess when
. the Bill is introduced.

(8) If a Bill referred to in subsection (3)(b), or any part of the Bxll
concemns only a specific province or provinces, the National
Council of Provinces may not pass the Bill or the relévant part
unless it has been approved by the legislature or legislatures of the
province or provinces concerned.

(b

-~
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* -(9) "A Bill amending the Constitution that has been passed by the
National Assembly and, where applicable, by the National
Council of Provinces, must be referred to the President for assent.

Ordinary Bills not affecting provluces

75. (1) When the National Assembly passes a Bill other than a Bxll to
which the procedure set out in section 74 or 76 applies, the Bill
must be referred to the Nauonal Council of Provinces and dealt
with in accordance with the following proccdure:

(a) The Council must -

(i) passthe Bdl
(if) pass the Bill subject to amendmems proposed by it; or
(iii) reject the Bill. .

" (b) If the Council passes the Bill thhout proposing amendments,
the Bill must be submitted to the President for assent.

(c) If the Council rejects the Bill or passes it subject to
amendments, the Assembly must reconsider the Bill, taking
into account any amendment proposed by the Counal, and

.may-
. (i) pass the Bill agam, enther w:th or wuhout amendments,
C or
(ii) decide not to prooeed wnh the Bdl. -
A Bill passed by the Assembly in terms of paragraph (c) must
- be submitted to the President for assent.

E—

a

(2) When the National Council of Provinces votes on a question in
terms of this section, section 65 does not apply; instead -
(a) ' each delegate in a provincial deleganon has one vote;
(b) at least one third of the delegates must be present before a
" “vote may be taken on the question; and
+ (c) the question is decided by a majority of the votes cast, but if
sev -+ - there is an equal number of votes on each side of the question,
the delegate presiding must cast 2 dec:dms vote. -

Ordinury Bills affecting provlnm ,
76. (1) When the National Assembly pasm aBill refemd to in subsection
(3), (8) ox (5), the Bill muse be refcn'ed to the Nauonal Council of
Provinces and dealt with in awordznoe wnxh t.he followmg
- procedure:
_ (a) The Council must-""" °
(i) passtheBill; ° -
{ii) pass an amended Bill;or * :
* (iii) reject the Bill, et T : t
(b) If the Council passes the Bill without amendment, the Bill
... must be submitted to the President for assent. *
.-{c) 1f the Council passes an amended Bill, the amended Bxll must
be referred to the Assembly, and if the Assembly passes the
- amended Bill, it must be submitted to the President for assent.
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(d) If the Council rejects the Bill, or if the Assembly refuses to
pass an amended Bill referred to it in terms of paragraph (c),
- -the Bill and, where applicable, also the amended Bill, must be
- . referred to the Mediation Committee, which may agree on -
{i)  the Bill as passed by the Assembly; .
(ii} the amended Bill as passed by the Council; or
. - (iii} . another version of the Bill. ‘
(e) If the Mediation Committee is unable to agree within 30 days
- of the Bill’s referral to it, the Bill [2pses unless the Assembly
again passes the Bill, but with a supporting vote of at least
- two thirds of its members. - _ : :
(f} If the Mediation Commmcc agrees on the Bill as passcd by
' the Assembly, the Bill must be referred to the Council, and if
the Council passes the Bill, the Bill must be submitted to the
- President for assent. S :
- {g}- If the Mediation Committee agrees on thc amcnded Bill as
: .:passcd by the Council, the Bill must be referred to the
Assembly, and if it is passed by the Assembly, it must be
.. - submitted to the President for assent. ;
- (h) If the Mediation Committee agrees on another version of the
- Bill, that version of the Bill must be referred to both the
. :Assembly and the Council, and if it is passed by the Asscmbly
and the Countil, it must be submitted to the President for
. - assent. - e st '
(i) . If a Bill referred to the Counc1l in terms of. patagraph (flor
~ {h)isnot passcd by the Council, the Bill lapscs unless the
Ny Assembly passes the B1ll witha suppomng vote of at least two
. 'thirds of its members.
(i) If a Bill referred 1o the Asscmbly in tcrms of paragraph (g) or
*(h)is not passed by the Assembly, that Blll Iapses but the Bill
as originally passed by the Assembly may again be passed by
the Assembly, but with a supportmg votc of at least two thirds
of its members,
(k) A Bill passed by the Assembly in terms of paragraph {e), (1) or
(i} must be submitted to the President for asscnt

(2) When the National Council of Provinces passes a Brll rcferrcd to
in subscctron (3), the Bill must be referred to the National
Assembly and dealt with in accordancc Wlth the followmg

_procedure: .
(a) The Assembly must—
{i) pass the Bill;
(i) pass an ‘amended B111 or "
- (ifi) " reject the Bill. 2
(b} A Bill passed by the Assembly in terms of paragraph (a)(1)
- must be submitted to the President for assent.”
(c) If the Assembly passes an amended Bill, the amended Bil}
must be referred to the Council, and if the Council passes the
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- "amended Bill, it must be submitted to the President for assent.

. {d)" If the Assembly .rejects the Bill, or if the Council refuses to

<" .~ pass an amended Bill referred to it in terms of paragraph (c),
- the Bill and, where applicable, also the amended Bill must be
referred to the Mediation Committee, which may agree on -
(i) the Bill as passed by the Council;
(i) the amended Bill as passed by the Assembly, or
e (iil) - another version of the Bill.

- (e} - If the Mediation Committee is unable to agree within 30 days

(5)

of the Bill's referral to it, the Bill lapses.
(f) If the Mediation Committee agrees on the Bill as passed by
~the Council, the Bill must be referred to the Assembly, and if
. the Assembly passes the Blll the Bill must be submitted to the
President for assent.”’ -

(g) If the Mediation Committee agrees on the amended Bill as

- - passed by the Assembly, the Bill must be referred to the

* - Council; and if it is passed by the Council, it must be
.. submitted to the President for assent. '

(h) If the Mediation Committee agrees on another version of the

- Bill, that version of the Bill must be referred to both the

" Council and the Assembly, and if it is passed by the Council
: -and the Assembly, it must be submitted to the President for
i assent, ! PR ER JANTH T IS I

(i} If a Bill referred to the Assembly in terms of paragraph (for

SEERES VE is not passed by the Assembly, the Bill lapses
ER

A Blll must be dealt w1th m accordance with the procedurc
established by cither subscctmn ( 1) or subscctlon (2) if it falls
within a functlonal area listed in Schcdule 4’or provxdes for

E r‘_leglslatlon emnsaged m any of the foIlowmg sectlons
"{a) Section 65(2), R
7 (b)section 163;
(¢} section 1825
(d) sect:on 195(3) and (4), .

cot
o

(e} sectlon 196 and

) SCCthl‘l 197.
(4)"

_ estabhshed by subsectlon (1) if i it prowdes for leglslanon -
" {a) enwsaged in section 44(2) or 220(3), or

A Bnl must be dealt thh in accordance W1th the procedure

(b} envisaged in Chapter 13, and which affects the financial
interests of the provincial sphere of government

A Bill envisaged in section 42(6) must be dealt with in accordance
with the procedure established by subsection (1), except that -

- (a) - when the National Assembly votes on the Bill, the provisions

of section 53(1) do not apply; instead, the Bill may be passed
only if a majority of the members of the Assembly vote in
i .favour ofit;and - -
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{b) -if the Bill is referrcd to the Mediation Comm1ttce, the
- following rules apply: . -~ - . .. - -
(i) If the National Assemb]y conSders a Blll enwsagcd in
- . subsection (1) (g) or (h), that Bill may be passed only if a
N ... majority of the mcmbers of the Assembly vote in favour
camee L eeofites o a e =
(ii) If the Nanonal Asscmbly cons:ders or rcconsxders a Bill
_envisaged in subsectlon (1)(e), (1) or (j), that Bill may be
'passcd only if at least two thlrds of thc mcmbers of the .

i Assembly vote in favour of 1t

{(6) This section does not apply to money BIHS

Money Bills ™ .
77. ( 1) ABill that appropnatcs money or unposcs taxcs, lev1es or duties is
- a'money Bill. A money Bill may not deal with any other matter
except a subordinate matter incidental to the appropriation of .
, - money or the unposmon of taxes, lcv;cs or duucs .

(2) All money. Bills must be considered in accordance thh the “
.- procedure established by section 75, An Act of Parliament must
provide for a procedure to amend money Bills before Parliament.

Mediation Committee Lo
78! 1y The Mediation Committee consists of e
(a) nine members of the Natxona] Asscmbly elected by the
- Assembly i acéordande with a procedure that is prescnbed
by the rules and ofders of the Assembly and resull;s in the
.- .. representation of parties in substantially the same proportion
! _7 that the parties are represented in the Assembly; and ’
(b) . one delegate from each p:ovihcial delegation in the National
Council of Provinces, designated by the delegation.,

(2) - The Mediation Committee has agreed on’a version of a Bill, or
-~ decided a qucsnon, when that vcrswn, or one side of the question, is
supportcdby— R T S S S
{(a) at least five of thc reprcscntatwcs of the Natxonal Asscmbly,
and :
(b) at least five of the rcprcscntatwcs of the Natxonal Councd of g

P

Provmccs

Assent to Bllls . ; cn e R
79. (1) The Presndent must elther assent to and 51gn a Blll passed in terms
of this Chapter o, if the President has reservations about the - =~ =~
constitutionality of the Bﬂl refer it back to the Natmnal Assc:n:lblyj
: forréconsideration. "~ ¢ ... - L
{2) The joint rules and orders must provide for the procedure for the
reconsideration of a Bill by the National Assembly and the
participation of the National Council of Provinces in the process.
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(3) - The National Council of Provinces must participate in the
reconsideration of a Bill that the President has referred back to the
" National Assembly if = -+ : ‘ '
B (a) :the President’s reservations about the constxtut:onahty of the
* Bill relate to a procedural matter that involves the Council; or
(b) section 74(1), (2) or (3)(b) or 76 was apphcablc in the passing
S Tof the Bill. -

) (4)‘_ If aftcr rcconsrderanon, a Blll fully accommodates the President’s
' reservanons, the Presndent must assent to and sign the Bill; if not,
the President must either—
(a) assent to and sign the Bill;or ~ " -
(b) refer it to the Constitutional Court for a decision on its
‘ consntunonalny

. (5 ). If the Consntutxonal Court decxdes that r.he Bxil is consmunonal,
the President must assent to and sign it.

Application by members of National Assembly to Constitutional Court
80. (1) + Members of the National Assembly may apply to the - - -
* Constitutional Court for an order dcclarmg that all or part of an

= Act of Parliament is unconstltunonal . S

(2) Anapplication- - ' L e
(a) must be supported by at least one thu.'d of the members of the
: ‘National Asscmbly, and.. ;
;,'_-;-. - (b) .must be made within 30 days of the datc on Wthh the
. President assented to and signed the Act.

*-{3) The Constitutional Court may order that all or part of an Act that
“is the subject of an apphcanon in terms of subsecuon (1) has no
P*i.7 5 force until the Court has decided the apphcanon if -
(a)- the interésts of justice require this; and - :
.. {b) .the application has a reasonable prospect of:_success. i

(4)- Ifan :ippliéation’ is unsuccessful,"and did not have a reasonable
prospect of success, the Consutunona! Court may order the
e apphcants 10 pay costs. - ¢

Publication of Acts - . :
81. A Bill assented to and signed by thc Prcsndent becorncs an Act of
Parliament, must be published promptly, and takes effect when

L T

pubhshed orona date detenmned in terms of the Act, *nlen

RN

Sufekeeplng of Acls of Purllument : .

82... The signed copy of an Act of Parl:ament is conc!uswc ev1dence of the
provisions of that Act and, after publication, must be entrusted to the
Constitutional Court for safekeeping.
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 Chapter 5

The President and National Executive

¢

The President . _
83. The Pmsxdent - .
(a) is the Head of State and head of the national execuuve;
(b) must uphold defend and respect the Consntuuon as the
L supreme law of the Republic; and
(c) promotes the unity of the nation and that whxch will advance
- the Republic.

Powers cnd functions of President
- 84, (1). The President hzs the powers entmstcd by the Oonstmmon and
lcg:slanon, mcludmg those neccswy to perform the functions of

Head of State and head of the national execunvq

~ (2) The President is responsible for -
(a) assenting to and signing Bills; o
(b) referring a Bill back to the National Assembly fo:
. ¥#7 7 reconsideration of the Bill’s constitutionality;
seEe (c) referring a Bill to the Consntunonal Coun for a decmon on
the Bill’s consntunonahty, :
(d) summoning the National Assembly, the Nauonal Council of .
. Provinces or Parliament to an extraordmary smmg o oonduct
i specml busmess, N
()~ making any appointments that the Consntuuon or Ieg;slzuon
requires the Presxdent to make, ot.her t.han as had of the
national executive; .
‘(f)- appointing commissions of i mquu'y, S
m e (g) calling a national referendum in terms of an n Act of Paxhament;
(h) receiving and teoogmsmg foreign diplomatic and consular
representatives; .
.. . ) appointing ambassadors, plempotcnnancs, and dlplomatu: ,
< T nd oonsulzr representatives;
G) pardomng or reprieving offenders and remmms any fines,
penalues or forfeitures; and
(k) confemng honours.

.

* Executive aothority of the Republic RN
85. (1) The executive acthority of the Republic is vested in the Presxdcnt.

(2) - The President exercises the executive authority, together with the
other members of the Cabinet, by -
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(a) implementing national legislation except where the
Comtmmon or an Act of Parliament provides otherwise;

(b) devdopmg and jmplementing national policy;

(c) co-ordinating the functions of state departments and
administrations;

";,'", - i - (d) preparing and initiating legislation; and ;" :
' W (e performing any other executive function provnded fori in t.he
Constitution or in national legislation.

Election of President

86. (1) Atis first sitting after its election, and whenever necessary to ﬁll 3
vacancy, the National Assembly must elect 2 woman or aman
from among its members to be the Pres:dent.

‘(.2) 'l'hc President of thc Consntunonal Court must pmsnde overthe .
clection of the Pmsldcnt. or deslgnatc another judge to do so. The
proccdux: set out in Part A of Schedule 3 apphes to the election of -
the President.

15 ‘An election to fill 2 vacancy in the ofﬁcc ‘of Presldent must be hcld

" atatimeandona date determined by the President of the -

" Constirutional Couirt, but not more than 30 days after the vacancy
3 PR PR P R P eas

Assomption of office by Presidem .
87. When elected President, 2 person ocases to bea member of the
National Assembly and, within five days, must assume offi ice by
. swearing or affirming fanhfnlness to the chubhc and obedience to the
Consntuuon, in accordance with Schcdule 2,

SIS DN .-

Term of office of Presidant
83. (1) The President’s term of office begms on assummg ofﬁce and ends
upon a vacancy occurring or whcn the person nen elecwd

Presldent asumes ofﬁoe. o ) -

(2) ﬁo pexson may hold ofﬁoc as Prcsndent for more d:an two terms,
but when a person is elected to fill a vacancy in the office of
=i President, the period between that election and the next election of

... aPresidentisnotregardedasaterm, - . ,. .

D

Removcl of President .. ’
89, (l) The National Assembly, bya resolunon adopud wnh a suppomng
. vote of at least two thirds of its members, may remove the
President from office only on the groundsof -
(a) a serious violation of the Consmunon or the lzw- _
{b) serious misconduct; or
(c) inability to perform the functions of office.” - : - 5, ;- 50 %

" (2) Anyone who has been removed from thie office of President in
terms of subsection (1) (a) or (b) may not receive any benefits of
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(4

that office, and may not serve in any public office:

Actlug President ey
(1) ‘When the Prwdmt is absent from the Republic or otherwise -
** unable to fulfil the duties of President; or during a vacancy in the
office of Presideat, an office-bearer in the order below acts as
President:
(a) The Deputy President. '
“(b) A Minister designated by the President. "<
(c) ""A Minister designated by the other members of the Cabinet.
(d) The Speaker, until the National Assembly dwgnats one of its
other members.

’ - . o N

(2) An Acting President has the responsibilities, powers and functions
*+ . - of the President. . IR
B (3) ‘ Before assummg the responsibilities, powets and funcnons of the

" President, the Acting President must swear or affirm fanhfulncss
to the Republic and obedience to the Constitution, in accordance

with Schedule2. . . ., Tl T,
Cobinet ~ '~ 2 :
91. (1) The Cabinet consists of the President, as head of the Cebmet, a
Deputy President and Ministers. - .

(2) The President appomts the Deputy President and Ministers,
o asslgns r.beu' powers and functions, and may dxsmxss them.

{3) The P:cs:dent - -
(a) must select the Deputy President from among the members of
.-~ . the National Assembly;.
(b) may select any number of Ministers from a.mong the members
of the Assembly; and Ca
(c) - may select no more than two Ministers ftom omstde the
Assembly. :

The President must appomt:a member of the Cabinet to be the
leader of government busmss in the National Asscmbly

4

3

(3) The Deputy President must assist the President i m  the execution of
the functions of government.

FRFAIR T Sty et

A Auoulubiluy and responsibilities , . . . :
- (1) . The Deputy President and Ministers are rcsponsnble for the powe:s
and functions of the executive assigned to them by the President.

(2) Members of the Cabinet are accountable oollecuvely and
individually to Parliament for the exercise of their powcrs and the'
pcrfomunce of their funcuons.

(3) Members of the Cabmct must-- “

(a) actin accordance with the Consntunon, and
,(b). provide Parliament with full and regular rcpor_ts concerning
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matters under their coatrol. - R

Deputy Ministers i T

93. The President may appoint Deputy Mlmstets from among the mcmbers
- of the National Assanbly to assist the members of the Cabinet, and
maydnsm;ssthem O

Continuation of Cabinet after elections - __ .
94. When an election of the National Assembly is held :he Cabmet, the
- Deputy President, | Ministers and any Deputy Ministers remain
competent to function until the person elected President by the next
Assembly assumes office.

Oath or affirmotien
95. - Before the Deputy President, Ministers and any Deputy Muustexs begin
... - to perform their functions, they must swear or affirm faithfulness to
'.: the Repubhc and obedience to the Consnmnon, in aooordance with
Schedule 2.

Conduct of Cabinet members and Deputy Ministers
96. (1) Members of the Cabinet and Deputy Ministers mustactin ;s ,
_ accordance with a code of ethics pmcnbed by mnonzl legxslauon.

(2) Members of the Cabinet and Deputy Ministers may not —

(a) undertake any other paid work;

. (b) actin any way that is inconsistent with their office, or expose
themselves to any situation mvolvmg the risk of a conflict
between their official responsibilities and private interests; or

* (¢) use their position or any information entrusted to them, to
enrich themsclves or xmproperly benefit any other person.

Tmsfcr ol fmﬁons
97. The President by proclamation may mnsfer toa member of the
Cabinet -
(a) the administration of any legislation entrusted to another
.. member; or
(b) any power or funcuon cutmswd by legnslauon uo another
" member. -

Temporary assignment of fundions
98.  The President may assign to a Cabinet member any power or - funiction
* of another ‘member who is absgm from office or is unable to exercise
. that power or perform that function. - -
Assignment of functions ~ !
99. A Cabinet member may assign any power or funcuon that is to be
exercised or performed in terms of an Act of Parliament to a member
ofa provmcul Executive Oouncd ortoa Mumc:pal Council. An
assignment -
(a)  must be in terms of an agreement between the relcvant
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“tie ottt Cabinet member and the Executive Councxl member or
’ %+ . Municipal Council;. - :
{b) must be consistent with the Act of Pzrhament in terms of
which the relevant power or function is exercised or
performed; and

(c) takes effect upon proclamation by the Pres:dent. R

Nutionnl supamsiou of provincial administration

100. (1) When a province cannot or does not fulfil an executive obligation
in terms of legislation or the Constitution, the national executive

-, may intervene by taking any appropriate steps to ensure fulfilment
of that obligation, including -

(a) issuing 2 directive to the provincial execuuve, dcscribmg the
extent of the failure to fulfil its obbgauons and stating any
steps required to meet its obhgauons, and

(b) assuming responsibility for the relevant obligation in that
province to the extent necessary to —

(i) maintain essential national standards or meet established
minimum standards for the rendering of a service;

(ii) maintain economic unity;

(iii) maintain national security; or

(iv) prevent that province from taking unreasonable action
that is prejudicial to the interests of another province or
to the country as 2 whole.

(2) If the national executive intervenes in 2 province in terms of
subsection (1)(b) -

(a) notice of the intervention must be tabled in the National
Council of Provinces within 14 days of its first sitting after the
intervention began;

(b) the intervention must end unless it is approved by the Council
within 30 days of its first sitting after the intervention began;
and

(c) the Council must review the intervention regularly and make
any appropriate recommendations to the national executive.

(3) National legislation may regulate the process established by this
section.

Execotive decisions

101. (1) A decision by the President must be in writing xf it—
(a) is taken in terms of legislation; or
(b) has legal consequences.

- (2) A written decision by the President must be countersigned by
another Cabinet member if that decision concerns a function
assigned to that other Cabinet member. .

'(3) Proclamations, regulations and other instruments of subordinate
must be ible to the public.

leosclat:,
&
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(4) National legislation may specify the manner in which, and the extent
. 1o which, instruments mentioned in subscmon (3) must be -

.(a) -tabled in Parliament; and .- - . .., L' e
(b).. approved by Parliament. . ;=i - -7 T S

r e+ =
.B 1,

Motions of no confidence . :
102. (1) Ifthe National Assembly. by a vote supported by a majonry of its
members, passes 2 motion of no confidence in the Cabinet .- ;. .
% .. . excluding the President, the President must reconstitute the

v -, Cabinet. - .. - st .
(2} If the National Assembly, by a vote supported by a majority of its
members, passcs a motion of no confidence in the President, the

“'President and the othcr membcrs of the Cabmct and any Dcputy
Ministers must res:gn.
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" Chapter6
o

Tt At

Provinces oo
103. (1) The Republic hasthefollowmg vamm - :

(a) Eastern Cape- o e

. (b) FreeState ) . ‘» } co X LS R

() Gauteng ' - - H ;

(d) KwaZulu-Natal
{e) Mpumalznp_
(f) Northern Cape
(g) . Northem Province . , ..
(b) NorthWest =~ ... = "
(i) Western Cape.

(2) The boundaries of the provmos are those tlm ensoed when the
Constitution took effect. - .

M couT e

Provincial Legislatures

" Legislative ullonty of provintcs
104. (1) The legislative authority ofa province is vested in its provmc:al
legislature, and oonfcrs on the provincial lcglslaturc the power -
’ {a) topassa ‘constitution for its province orto amcnd any
constitution passed by it in terms. of secnons 142 and 143;
(b) to pass legislation for its provu:ee ‘with regard to -
(i) any matter within 2 functional area listed in Schedule 4;
_ (i) any matter within a functional area listed in Schedule §;
- (iii) any marter outsnde those functional areas, and that is
expresdy assxgncd o the pmvmce by national legislation;
. and
(v any matter for which a provision of the Constitution
“envisages the enactment of pmv:ncul legislation; and
{c) to assign any of its legmlauvc powcrs to a Mumupal Council
in that provnoe. ) .

(2) The legislature of a provmce, by a resolunon adopted wub a
- supporting vote of at least two thirds ,of its members, may request
"+ = Pacliament to change the name of that province. )
- % - (3) Aprovincial legislature is bound only by the Constitution and, if it
"t has passed a constitution for its province, also by that
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constitution, and must act in accordance with, and within the
limits of, the Constitution and that grovincinl constitution.

Provincial legislation with regard to 2 matter that is reasonably
necessary for, or incidental to, the effective exercise of a power
concerning any matter listed in Schedule 4, is for all purposes
legislation with regard to a matter listed in Schedule 4.

A provircial legislature may recommend to the National Assembly
legislation concerning any matter outside the authority of that
legislature, or in respect of which an Act of Parliament prevails .
over a provincial law, .

Composition and election of provlnclul legislatores -
105. (1) A provincial legislature consists of women and men elecned as

Membership B

2)

members in terms of an electoral system that -

(a) is prescribed by national legislation; ~

(b) is based on that province’s segment of the nanonal common
voters roll;

_(c) provides for a2 minimum voting age of 18 years; and

(d) results, in general, in proportional representation.

A provincial legislature consists of between 30 and 80 members.
The number of members, which may differ among the provinces,
must be determined in terms of a formula prescribed by national
legislation.

PR

106. (1) Every citizen who is qualified to vote for the National Assembly is

elxgxblc to be a member of 2 provmcml lcglslature, except -
@ anyone who is appoumd by, or is in the service of, the state
and receives remuneration for that appointment or service,
. other than -
) (i) the Prcrmer and other mcmben of the Exceutive Council
'_ _-of a province; and
_ () other office-bearers whose functions are oompauble with
) the functions of a member of 2 provincial legislature,
and have been declared compatible with those functions
by national legislation;
members of the National Assembly, permanent delegates to
the National Council of Provinces or members of 2 Municipal
Council;
(c) unrehabilitated msolvenu, )
(d) anycne declared to be of unsound mmd by a court of t.he
* "Republicgor - ° B
{¢) "anyone who, “after this section took effect, is cor;victed of an
offence and senteniced to more than 12 months’ imprisonment
. without the option of a fine, cither in the Republic, or outside
.. the Republic if the conduct constituting the offence would
have been an offence in the Republic, but no one may be

®

-~
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.+ national legxslanon. ST

. - regarded as having been sentenced until an-appeal against the

¢onviction or has been d ined, or until the time

.- for an appeal has expired. A disqualification under this
paragraph ends five years after the sentence has been
completed.

. {2) A person who isnot eligible t tobea member of a provmcral

e

legislature in terms of subsecuon 1 (a) or (b)’ maybea  candidate.

. for the leg;slamre, sub)ec: ro any limits or oondmons established
by national legislation. . . .

(3) A person loses memberslup ofa provmaal legrslature rf that

person — D
. (a) . ceases to beehg:bk or. .. .. e
+ (b} is absent frem the legxslature without pemussron in

circumstances for which the rules and orders of the leyslatnre

prescribe loss of membership.
{4) Vacancies in a provincial leglslzmre must be ﬂlled in‘verms of .

R

Oath or uffirmnlion

107

.

Before members of a provrnc:zl legrslature begm to perform their

" functions in the legishture, they must swear or affirm faithfulness to

the Republic and obedrenoe © the Consmuuon, in accordance with
Schednle 2. .

Dnmion of provincial legislatures

108

(1) A provmeral legislature is elected for a.term of ﬁve ynrs

(2).Ifa provmcnl legrslature is dxssolved in terms of section 109 or

when its term expu-es, the Premrer of tbe provmee, by proclamauon,
‘must call and setdates for an electron, which must be held within90

* days of the date the ]egxslature was dxssolved or rts term  expired.

dates for another election, which must be held within 90 days of - .

_the expiry of tha: period or of the date on which the election was

setaside. . ... - t. o saene e

" (4) A provincial legistature remains competent to function from the

.(3) ‘:lf the result of an elecnon of a prov:ncul leg:slamre is not declared
within the period referred to in section 190, or if an election is set
aside by a court, the President, by proclamation, must call and set

© timeitis drssolved or its term expires, until the day before the first

day of polhng fo: the next legislature. ©

Dissolution of provincial legislatures before explry.of ferm

109. (1) The Premier of a provmoe must dissolve the provincial legislature

- Lo

(a) rhe les:slamre has adopted a resoluuon ro dxssolve wu.b a
supporting vote of a majority of its members, and

(b) three years have passed smce the legrshmre was elected.
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. : (2) An Acting Premier must dissolve the provincial legislature if -
(a)- there is a vacancy in the office of Premier; and .
+-(b):: the kgislawre fails to elect 2 new Premier. within 30 days after
the vacancy occurred. : e .

Simngs and recess periods

110 (1) After an elecuon, the first sitting of a provincial legxslature must
take place at a time'and on a date detenmned by a judge
desxgnzted by the President of the Constitutional Court, but not
more than 14 days after the election result has been declared. A
provincial legislature may determine the time and duration of its
other sittings and its recess periods. t

(2) The Premer ofa pmvmoe may summon the provincial legislature
to an emordmzry sxmng at any time to eonduct special business.

(3) A provmc:al leg;slzture may detenmne where it ordinarily will sic.

Speakers and Depaty Speakers -

111. (1) At the first sitting after its election, or when necessary to ﬁll a
vacancy, a provincial legislature must elect 2 Speaker and a Deputy
Speaker from among its memben.

A judge des:gnazed by the Presxdent of the Constmmonal Court
must preside over the elecnon ofa Speaker. The Speaker presides
over the election of a Deputy Speaker.

-~

o @

(3) The procedure set out in Part A of Schedule 3 applies to the
election of Spezkcrs and Deputy Speakers.

A provmcul legxslature may remove xts Spezker or Deputy Speaker
o from ofﬁce by resolution. A ma)onty of the members of the
) legxslamre must be present ‘when the resolution is adopted

. 4

-

. (5) ln terms of its ruls and orders, a pmvmcul legislature may elect
o from among its members other presndmg ofﬁoexs to assnst the
T Spaker and the Deputy Spnker. Y

Dedslons a .
112. (1) Except where the Gonstmmon provxdes otherwise =
*(a) a majority of the members of a provincial legislature must be
present before a vote may be taken on a Bill or an amendment
., . toadil .
v, (b) atleast one third of the members must be present before a
vote may be taken on any other quesuon before the

legislature; and
(c)- all questions before a provincial legishmre are decided by a.
...” majority of the votescast. .~ ".- =+ il . Lo

(2) The member preadmg ata meetmg of 2 provmml legxslature has
" no dehbe'anve vote, but =
(@ must cast a dccxdmg voté when there is an equal numbet of
votes on each side of a question; and ’
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(b) - may cast a deliberative vote when a question must be decided
- with a supporting vote of at Inst two thirds of the members
CLae ~'ofthelcg|slamre R

Permanent delegms righls in proviudul Iegislatms fL

113. A province’s permanent delegates to the National Council of Provinces
may attend, and may sp&k in, their provmcu] legislature and its
committees, but may not vote. The legislature may require a permancnt
delegate to attend the legislature or its committees. - - -~ - :

Powers of provincicl logislaims .
114. (1) In exercising its legislative power, a provmaal leg;slzture may -
(a) conslder, pass, amend or reject any | Bill before the lcg:slatuse;
and
. (b) initiate or prepare.legtsla_;xon, exogp‘t mqpey ,Bllls.

- (2) A provincial legislature must provide for mechanisms — .
- (a) "to ensure that all provincial executive organs of state inthe
.:. .. -province are accountable to it; and 1 - .. ‘ . Tt
(b) to maintain oversightof =< 1. . 1 oo L.
I () ) the exercxse of provmcml execunve authonty inthe ..
e provmse, mdudmg the u'nplemcrmnon of leg:slauon, and . X
(n) any provmcral organ of state. e -

!vldence or lnhrmnﬁon More provlldul Ieglsletlm ,
115. A provincial legislature or any of its committees may - . .
. (a) summon any person to appear before it to gwe evidence. on
: oa:h or affirmation; or to produoe dociments’ T+ ¢
(b) require any person o provincial institution to Teport it ¥
* “{c) compel;’in terms of provmc:al legislation of the rules and
: orders any person of institution to oomply with 2 summons
g reqmrcment in'terms of paragraph (a) or (b); and
-'(d)" réceive petitions, representauons or subxmmons from any .
mtereswed persons or msumnons. B

e

e 8

lnurnul nnungonells, pmeed’ ngs nd prouduros of proviucicl
legislatures . ..., P I
116. (1) A provincial legislature may- Wl
(a) determine and control its internal amngemenu, proceedings
andprocedum,and o - .
(b) make rules and orders oonocmmg ms busmus, thh due
rcgard to represemauve and paruc:patory democncy,

(2) The rules and orders of a provincial Iegslaturt must pronde for='
¥ (a) the establishment, ¢ composition; powcrs, funmons, proocdum
" and duratios of its committees; © - 7 *
(b) the participation in the prooecdmgs of the leglslature and its
-*” committees of minority partics represented in t.he legislature,
in a manner consistent with dcmocracy, st e
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(c) ‘financial and admxmstrauve assistance to each party

- -3'-= w7t rep d in the legisl , in proportion to its .
representation, to enable the party and its leader to perform
their funcuons in the legislature effecnvely, and .
(d) the recogmnon ' of the leader of the largest opposmon party m

- ' . : the leglslamre, as the Lader of the Opposmon :

’lv".s. AN ;..__‘A. [ “r oo - -
117. (1) Members of a provincial leglslature and the province’s permanent
delegates to the National Council of Provinces -
_ (a) have freedom of speech in the lcglslature andinies *° T
.' oonmttces, Sl.lb]OCt to its rules and orders; and-
- (b) “are not lidble to civil or criminal prooeedmgs, arrest,
u'npnsonmem or damages for -
(|) anydnng that théy have said in, produced before or
- submitted to the legislature or any of its committees; or
22 *(ii) anything revealed as a result of anything that they have
" said in, produced before or submitted to the legislature
oranyofimcommittccs fomenne

" (2) ‘Other pnvxkges and immunities of a provmcaal legxslamre and its
“'* members may be prescnbed by nauonal leglslanon

(3) Salaries, allowances and benefits payable to members of a
provincial leglslature area du-ect charge agamst the Provmcul 2
Revenue Fund,::~. ot

e (a) facnlnatc pubhc mvolvement in che legnslanve and othet
tre oy . DrOCESSES of the leg:slaturc and its committees; and
b conduct its business in an open manner, and hold its sittings,
-y » and those of i its, oommmees, in publu:, but reasonable
measures may be taken— .. .
to regulate pubhc access, mdudmg access of the medu, .
¥ to the legislature and its committees; and - e
to provide for the starching of any person and,wlme
. appropriate, the refusal of entry to, or the removal of, any ‘
. EASRet N \‘--‘,;.':-'v'pean, el et PR -
(2) A provindial leg;slature - may not excludc the public, including the *
- medlz, from a sxmng of a committee unless it is reasonable and
]usuﬁablc g do so inan opcn and democranc soaety

Introduﬁon of Bills. . - Crisa ol —_—~

P2

or member ofa provincial legislature mzy_mtrod;xcg q B:ll in the

: legislature; but only,the member of the Executive Council who is

, responsible 'for‘f'm_ancia! matters in the province may introduce a
money Bill in the legislature.: .. -.. ... ... ..
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Money Bills S ..

120. (l)

0]

A Bill that appxopmtcs money or nmposcs taxes, Ie\nes or
- duties is a2 money Bill. A money Bill may not deal with any other

matter except a subordinate matter incidental to the appropriation

of money or the imposition of taxes, levies or duties.

A provincial Act must provide for a procedure by which the
province’s leguslamrc may amend a money Blll.

Assenl to Bills

121. (1)

@

The Premier of provmce must cither assent no ‘and sngn a Bxll
passed by the provincial legislature in terms of this Chapter o, if

the Premier has reservations about the oonsutuuonallty of the Bill,

refer it back to the Iegxslature for leoonsxdemtlon

If, after reconslderanon, a Bdl fully acoom.modatu the Premier’s
reservations, the Premxer must assent to and slgn 'the Bill; if not,
the Premier must elther =

{a) assent'to and sign ‘the Bill;or ~ ©

(b refct it to the Consnmnonal Coun for Fy deas:on onits

)

oonsurunonahty o
If the Constitutional Court dec:des dm the Bnll is consumnonal.
the Premier must assent to and signit.: . . 1..0 .,

Apénc;:ﬂo'n by ‘merabers to Constitutional Com' e

122. (1)

)

3. (3)

Members of 2 provindial leglslamre may apply ﬁo the

;Consutuuonal Court for an order declanng that all or partofa
provmaal Act is unoonsunmonal

.y

An applmuon - e

'(a) must be supponed by at least 20 pe: cent of zhe members of

thc lepslamre; and

_ (B) must be made within 30 dzys of thc date on wluch the

. Premier assentcd to and s:gncd the Act,

The Constitutional Court may order that all or part of an Act that
is the subject of an application in terms of subsection (1) has no
force until the Court has decided the application if - °

(a) the interests of justice require this; and

.’ (b) the npphcauon has a rmsonable prospect of success. o

@

If an application is unsuocessful and did not hzve a msonable
prospect of success, the Constitutional Court may order the
applicants 10 pay costs.

WY Tt Tl e s

Publication of provincialActs- - * - -~ i
123. A Bill assented to and signed by the Premler ofa provmce becomes a
provincial Act, must be published promptly and takes effect when
- published or on a date determined in terms of the Act.
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Safekeeping of provincial Acts
124. The signed copy of a provincial Act is oonduuve evidence of the
provisions of that Act and, after publication, must be entrusted to the
* Constitutional Court for safckeeping .'* -
7+ Provincial Executives
Execulive avthority of provinces L
125. (1) The executive authonty of a provmce is vestcd in the Premxer of
that provmce. I :

) The Premier exercises the executive authonty, together with the
other members of the Executive Council, by- - ...,
. {a) implementing provincial lchslauon in the provinoe; |
(b) unplemennng all national legxslauon wxr.hm the functional
areas listed in Schedule 4 or S except wherc the Consnmuon
or an Act of Parhamcnt pro\ndes othcrwxsc.
. (€} administering in the provmoe, national lchslauon outside the
* " functionial areas listed in Schedules 4 and 5, the
administration of which has been assxgned to the provincial
“‘executive in terms of an Act of Parliameng; © - '«
(d) developing and implementing provincial policy; -
(e) co-ordmatmg the functions of thc provmc:.al admmxsn-auon ,
andxzsdepartments; o St . .4..._.-
” (f) prepanng and mmatmg provmcul lchslanon, and
~*"*"“(g) ‘performing any other function asslgned to the provincial
' executive in terms of the Constitution of an Actof

Parliament. c o RO

TR, aa

,.

(3) A provmoe has execunve authonty in'terms of subsecnon (2) (b)
only to the extent that the province ‘has the’ admmmrauve capacity
"t assume effecuve responsxbxlxty The nauonal govemment. by
legislative and other measures, must assist provinces to develop
«i.3. . the administrative capacity required for the effective exercise of
" 'their powers and performance of :heu- functions rcfemd toin

.

subsection (2).".5. L ) ERERR RIS
(4) Any dlspl.tc comermng the admu'ustrauve apac:ty of a province
in regard to any function must be referred to the National Council
* ... .of Provinces for.resolution within 30 days of the date of the
it referral tothe Council. . - ™ - et Ly
(5) Subject to section 100, the implementation of 'p'icvincm
legislation in a province is an exclusive provincial ¢ executive power,

(6) The provincial executive must actin aooordznce thh -
‘(a) - the Constitution; and -~ *' *
(b) the provincial constitution, if a constitution has been passed

for the province.
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Assignment of fonctions - e
126. ‘A member of the Executive Councnl of a province may asslgn any
- -+ : power or function that is to be exercised or performed in terms of an
Act of Parliament or a provincial Act, to a Municipal Council. An
_assignment—
(a) must be in terms of an agreemem between the relevant
Executwe Council membcr and d\e Mumcxpal Counc:l,
{b) must be consistent with the ‘Act in terms of which the relevant
power or function is exercised or perfo§me4; and
(c) takes effect upon pmchmaﬁ&n by the P‘ien;'ie'_e .

Powers and fonctions of Premiers. .. - . -
127.- (1) The Premier of a province has the powers and fnncnons enn'usted
to that office by the Constitution and any legislation." ..

(2) The Premier of a province is responsible for —
i.+(a). assenting to and signing Bills; . .
(b) refemng a Bill back to the provmc:al leg;slamre for

o u reoonsnderanon of the Bxll s consntuuonahty; .

" Q) referring a Bill to the Constm.monal Courz fora decmon on
" the Bill’s constitutionality;

. (d) summoning the leguslature toan extxaordmary smmg to L .

" conduct special businesss . - B

(e) appointing commissions of i mqmry, and ST ’ )

0 callmg a referendum in the province m aocordance with
nanonal leglslauon. .

Election of Punlers . s L )
128. (1) Atits first sitting after its elecnon, and whenever neoessary tofilla
: . vamncy, a provmc:al leglslamre must elect a woman or aman
from among ns members to be the P:emu:r of the pmvmce.

(2) A )udgc deslgnated by the Presldent of the Constmmonal Court
must preside over the election of the Premier. The procedure set
, out in Part A of Schedule 3 applm to the election of the Pxemxer. P

(R4

(3) An elecnon o ﬁl] 2 vacancy in the ofﬁce of Pmmer must be held
atatimeandona date detennmed by the President of the ‘
" Constitutional Coun. but not lam than 30 days afuer t.he vacancy
n m ..
TR A R
Assunpﬂon of office by Prenim Cos e ' -
129. A Premier-elect must assume office within ﬁve days of bcmg elected, by
swearing or affirming faithfulness to the Repubhc and obednence to :he -
Consmuuon, in accordance wlth Schedule 2.~ A L i ’

PERNRREE B '

'l'em ol o"ko nud removul of Premlm : ;
g 130 LA Premier’s term of ofﬁce begins when the Prenuer assumes office
and ‘ends upon a vacancy oocumng or when the person next
elemd Premxer assumes ofﬁoe

~
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(2) No person may hold office as Premier for more than two terms; .
-+ - but when a person is elected to fill 2 vacancy in the office of . .
- .+ Premier, the period berween that election and the next election of a
Premier is not regarded as a term.

(3) The legslature of a province, by a resolution adopeed witha
" supporting vote of at lezs: two thirds of its members, may remove
: 'the Prermer from office only on the grounds of -
(@) a scrious violation of the Consntuuon or the law;
(b) “serious misconduct; or"
{c) inability to perform the functions of office.

» (4) Anyone who has been removed from the office of Premier in terms
*.-+ of subsection (3) (a) or (b) may not receive any benefits of that *
office, and may not serve in any pubhc office. T

. ).

Acting Premiers
131. (1) When the Premier is absent or otherwnse unable to fulﬁ! the duties
. of the office of Premlc:, or dunng a vauncy in the ofﬁce of
. Pmmer, an ofﬁoe-bearer in the order below acts as the Premier:
"(a) A'member of the Exeamve Counc:l ‘designated by the
. Premier
) .(b) A member of the Execunve Connql deslsmted by the other
' members of the Council. . " -
(c) The Spuker, unul the leglslatu:e desngnanes one of its other
" members.

(2) An Acting Premier has the responslbxhnes, powm and funcuons
' of the Premier. ;

oY e e

3) Before assummg d:e responsibnlmes, powers and funcuons of du:
o A'Premler, lhe Actmg Pnemlet must swear o afﬁrm ﬁldtfulnes tothe -
" Republic and obednence to the Consutuuon, in acoordanoe vnth ’
S Schedu]ez oot v s BTN PO

P St . PRI

Exmﬁve (oundls . . 5 . )

132. (1) The Exe"uuve Gounc:l of a provmce oonsms of the Premxer, as

' head ‘of the Council, and no fewer than five and n0'more than ten
- membexs appomted by the Premlcr from among the members of

" “the provincial legislature,

Sude ol aaan

(2) The Premier of a province appoints the members of the Execuﬁve
Councxl, asslgus theu' powers and funcuons, and may dmmss
€ e them) IR TS S

Actomabilny and rosponslbilmes SR
133, (1) The members of the Executive Council of a provmce are rcsponslblc
for the functions of the executive asslgned to them by the Premier,

s

(2) Membexs of the Executive Counc:l ofa pmvmce are acoounnble
& oollecuvely and mdmdually to the legxslature for thé exercise of
their powers and the pecformance of t.heu functions.
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(3) Members of the Executive Council of a province must—
. (a) actin accordance with the Constitution and, if 2 provincial
constitution has been passed for the provmce, also that
. constitution; and . .
(b) - provide the legislature with full and regular reports
’ concemmg matters under their control...

Contiavation of Exetuﬂve Councils cfter elections

134, When an election ofa provmc:al legislature is held, the Executive
Council and its members remain competent to function until the
person clected Premicr by the next legislature assiu"nes office. -

Oath or offlrmatfon-: . . . - . -

135." Before members of the Executive Council of a province bcgm to
perform their functions, they must swear or affirm faithfulness to the

: '~ Republic and obedience to the Constmmon, in accordance with

"Schedulcz g AR .

' Conduct of wembers of Executive Councils e
136, (1)  Members of the Execunve Council of 2 provmce must act in
accordance with a code of ethics prescnbed by national legislation.

-7 (2)' Members of the Executive Council of a province may not —
- (a)" undertake any other paid work; -
+(b) actin any way that is inconsistent with their office, or expose
themselves to any situation involving the risk of a conflict
between their official responsibilities and private interests; or
(c) use their position or any information entrusted to them, to - 3
R -« + - enrich themselves or impropctly benefit any other person.:. -
Transfer of functions '
137. The Premier by pmclzmuon may tnnsfer uo a membes of the Executive
Councnl <0
(a)" the admmnstnuon of any legxslauon entmsted to another
member; or
--.(b) . any power or function entrusted by leyslanon to anothcr
** member-".'-+- L 4 :

. i

Temporary nsslgnnenf of functions :

138. The Premier of a province may assign to a member of the F.xecunve
Council any power or function of another member who is absent from
office or is unable to excrcxse that powcr or pexform that funcuon.

Provincial supervision of local governmenl
139 (1) When a municipality cannot or does not  fulfil an executive
obligation in terms of legislation, the relevant provmcxal executive | -
" may intervene by mkmg any apptopmnc stcps to msure fulﬁlmem
of that obligation, including -
(a) issuing a directive to the Munic:pal Council, describmg the
extent of the failure to fulfil its obligations and stating any

t, .
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- : - steps required to meet its obligations; and .
--*(b) assuming responsibility for the relevant obligation in that
* 't municipality to the extent necessary -
(i) tomaintain essential national standards or meet established
. minimum standards for the rendering of a service;

(ii) to prevent that Municipal Council from taking
unreasonable action that is prejudicial to the interests of
another mumc:palxty or to the province as a whole; or

(m) to maintain economic umty o

(2) If a provincial executive mtervcncs ina mumcxpallty in, terms of
subsection (1)(b) -
(a) the intervention must end unless it is approved by the Cabinet
member responsible for local government affairs within 14: ;
. u.  daysof theintervention; -+ . L oLont i L
-.*(b) notice of the intervention must be tabled in the provmcml
. legislature and in the National Council of Provinces within 14
daysof their rcspecuve first smmgs after the intervention began;
() the intervention "must end unléss it is apptoved by the Council .
-* %" within 30 days of its first sitting aféer the intervention began;
: and T . ° . . <0 PR .
(d) the Council must review the intervention regularly and make
any appropriate recommendations to the provincial executive.

(3) National lcg:slznon mzy regulate the prooss embhshed by this
sccuon.

T R R

Exetutive decisions <+ - T TR FCE T

140. (1) A decision by t.he Pmmer of a province must be in writing if it~
(a) is taken in terms of legislation; or
(b) has kpl consequcnces.

’ (2) A wnttm decxsxon by thc Prermer mns: be oounuemgned by
another Executive Council member if that decision concerns a
function assugncd to that other member.

+.(3) Proclamations, regulations and other i instruments of subordinate
legislation of a province must be accessible to the public.

(4) Provincial legislation may specify the manner in which, and the i

- . ... .extenttowhich, instruments mentioned in subsection (3) must_ . -
PR be- : ot el T
. (a) ubledmthe pmvmctal leglslzmre, ad .. .., .

(b) approved by the provmcul legnslature

o L P

Motions of o confidence . -
141, (1) Ifa provmcul lchslatu:e, by a vote supponed by 2 ma;onty of i 1ts

Executive Council excluding the ?remxer, the Pma must
. -~ reconstitute the Council. ... .. .
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(2)- If a provincial legislature; by a vote supported by a majority of its
members, passes a motion of no confidence in the Premier, the Premier
.. and the other members of the Executive Council must resign.

“Provincial Constitutions -
Adoption of provincial constitutions
142. A provincial legislature may pass a constitution for the province o,

where applicable, amend its constitution, if at least two thirds of its
members vote in favour of the Bill. . . - .. -

Contents of provincial constitotions -
143.° (1) A provincial constitution, or constizutional amendmcnz, must not
be inconsistent with this Constitution, but may provide for -
(a) provincial legislative or executive structures and procedures
that differ from those provided for in this Chapter; or
(b) the institution, role, authority and status of a traditional
- monarch, where applicable. : :

(2) P:ovmons included in 2 provmcxal constitution or constitutional
. amendment in terms of para'sxabh (a) or (b) of subsection (1) -
o (a) must comply with the values in sec:ion' 1 and with Chapter 3 ;
. - and e h
(b) may not confer on the pxovmce any power or function that
falls -
() outside the area of provincial competcnoe in terms of
Schedules 4 and §; or
(i) outsxde the powers and functions conferred on the
) provmce by other secuons of the Constitution.

Certification of provincial tonsﬁfuticns .
144. (1) If a provincial legislature has p or ded a
- the Speaker of the legislature must submit the text of the
constitution or constitutional amcndmcnt to the Constitutional
Court for certification.” :

2

(2) Notextofa provmcul constitution or oonsumuonal amendment
becomes law until the Constitutional Court has certified ~
(a) that the tcxthas been passed in accordance with section 142;
and
(b) thatthe wholc text oomplws with scctxon 143

Sigmg, publimlon ad sulekeeping of provmdal consmvﬁons
145.. (1) The Premier of a province must assent to and sign the text of a
' provmcml constitution or constitutional amendment that has been
cemﬁcd by the Consutunonal Goun. ‘

(2) The text assented to and slgned by the Prermer must be published
in the national Government Gazette and takes effect on
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» .. . publication or on a later date determined in terms of that -

‘- constitution or amendment. - - .-~ ... - w

"(3) The signed text of a provincial constitution or constitutional

amendment is conclusive evidence of its provisions and, after
publication, must be entrusted to the Constitutional Court for
safekeeping.

Conflicting Laws ‘. "

Conflicts between national and provincial legisiation
146. (1) This section applies to a conflict between national legxslanon and

provmcnal legislation fallu:g wnhm a funcuonal area hstcd in
Schedule 4.

(2) National legxslauon that apphs umformly with regard to the

- country as a whole prevails over provincial legislation if any of the

following conditions is met: -

(a) The national legislation deals with a2 matter t.bat cannot be
regulated effectively by legislation enacted by the respective
provinces individually, '

(b) The nanoml legislation deals w:th a matter that, to be dealt
with cffecuvely, requires umfomuty across the nation, and the
national legislation provides that uniformity by establishing -

" (i) norms and standards;
(ii) frameworks; or
(iii) national policies.

- e The national leg;lslauon is necessary for -

. (i) the maintenance of national security;

(ii) the maintenance of economic unity; -

(iii} the protection of the common market in respect of the :
. mobility of goods, services, capital and labour; :

: {iv) the promotion of economic activities across provincial

i » i3+ boundaries; P L ST LR ST

(v) the promotion of cqual opportumty or equal access to
_government services; or :
(v:) the pxotecuon of the envu'onment. .
(3) Nanonal legislation prevails over provmcnl legislation if the
national legislation is aimed at prevcnting unreasonable action by
a province that - . . :
(a) is prc)udxcnal to the economic, health or security interests of
another province or the country as a whole;or -
“(b) xmpcdcs the xmplemcntauon of national economxc policy.

(4) When there is a dxspuze concernmg whet.her nanonal legnshnon is
necessary for a purpose set out in subsection (2){c) and that
- ‘dispute comes before a court for resolution, the court must have
due regard to the approval or the rejection of the legislation by the
Natonal Council of Provinces.
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" {5} Provincial legislation prevails over national legislation if
subsection {2} or {3) does not apply.

{6) A law made in terms of an Act of Parliament or a provincial Act
can prevail only if that law has been approved by the Nationa)
Council of Provinces. .

(7 If the National Council of Provinces does not reach a decision
within 30 days of its first sicting after a law was referred to it, that
law must be considered for all purposes to have been approved by
the Council.

(8) If the National Council of Provinces does not approve z law
referved o in subsection {6}, it must, within 30 days of its
decision, forward reasons for not approving the law to the
authority that referred the law to it

Other conflicts
147. {1} If there is a conflict between national legislation and a provision of

a provincial constitution with regard to -

{a) a matter concerning which this Constitution specifically
requirss or envisages the enactment of nationzl legislation, the
pational legislation prevails over the affected provision of the
provincial constitution; -

{b} nadonal legislative intervention in terms of section 44(2), the
national legislation prevails over the provision of the provincial
constitution; or

{c) a matter within a functional arca listed in Schedule 4, section
146 applies as if the affected provision of the provincial
constitution were provincial legislation referred to in that section,

{2) National legislation referred to in section 44(2) prevails over
provincial legislation in respect of matters within the functional
areas listed in Schedule 5.

Conflicts thot cannot be resolved

148. If a dispute conceming z conflict cannot be resolved by a court, the
nationai legislation prevails over the provincial legislation or provincial
constitution.

Statos of legislation that does not prevail
© 149. A decision by a court that legislation prevails over other legislation
dees not invalidate that other legislation, but that other legislation
becomes inoperative for as long as the conflict remains.

Interpretation of conflicts

150. When considering an apparent conflict berween national and
provincial legislation, or between national legislation and a provincial
constitution, every court must prefer any reasonable mtcrpt:tanon of
the legislation or constitution that avoids a conflict, over any
alternative interpretation that results in a conflice.
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States of municipalities
151. (1) The local sphere of government consists of municipalities, which
must be establishzd for the whole of the territory of the Republic.

(2) The executive and legislative authority of a municipality is vested
in its Municipal Council.

(3) A municipality has the right to govern, on its own initiative, the
local government affairs of its community, subject to national and
provincial legislation, as provided for in the Constitution.

(4) The national or a provincial government may not compromise or
impede a municipality’s ability or right to exercise its powers or
perform its functions.

Objects of local government
152, (1) The objects of local government are -
(a) to provide democratic and accountable government for local
communities;
(b) to ensure the provision of services to communitics in a
sustainable manner;
(c) to promote social and economic development;
(d) to promote a safe and heilthy environment; and
(¢} to encourage the involvement of communities and community
organisations in the matters of local government.

' 2 A muniépality must strive, within its financial and administrative
capacity, to achieve the objects set out in subsection (1).

Developmental duties of municipalities
153. A municipality must -

(a) structure and manage its administration and budgeting and
planning processes to give priority to the basic needs of the
community, and to promote the social and economic
development of the community; and

(b) participate in national and provincial development
programmes.

Monicpalities in co-operative government

154. (1) The national government and provincial governments, by
legislative and other measures, must support and strengthen the
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capacity of municipalities to manage their own affairs, to exercise
their powers and to perform their functions.

Draft national or provincial legislation that affects the status,
institutions, powers or functions of local government must be
published for public comment before it is introduced in Pariament
or a provincial legislature, in 2 manner that allows organised local
government, municipalitics and other interested persons an
opporwnity to make representations with regard to the draft
legislation.

Establishment of municipalities

155. (1)

@

3

4

~

{5)

(6

There are the following categories of municipality:

(a) Category A: A municipality that has exclusive municipal
executive and legislative authority in its area.

(b) Category B: A municipality that shares municipal executive
and legislative authority in its area with a category C
municipality within whose area it falls.

(c) Category C: A municipality that has municipal executive and
legislative authority in an area that includes more than one
municipality. '

National legislation must define the different types of municipality

that may be established within each megory.

National legislation must - o

(a) establish the criteria for determining when an area should
have a single category A municipality or when it should have
municipalities of both category B and category C;

(b) establish criteria and procedures for the determination of
municipal boundaries by an independent authority; and

(c) subject to section 229, make provision for an appropriate
division of power§ and functions between municipalities when

" anarea has municipalities of both category B and category C.
A division of powers and functions between a category B
municipality and a category C mumc:palny may differ from
the division of powers and functions between another
catsgory B municipality and that category C municipality.

The legislation referred to in subsection (3) must take into account

the need to provide municipal services in an equitable and
sustainable manner.

Provincial legislation must determine the different types of
municipality to be established in the province.

Each provincial government must establish municipalities in its

province in 2 manner consistent with the legislation enacted in

terms of subsections (2) and (3) and, by legislative or other

measures, must -

(a) provide for the monitoring and support of local government
in the province; and
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(b) promote the development of local government capacity to
enable municipalities to perform their functions and manage
their own affairs.

(7) The national government, subject to section 44, and the provincial
governments have the legislative and executive authority to see to
the effective performance b)" municipalities of their functions in
respect of matters listed in Schedules 4 and S, by regulating the
excreise by municipalitics of their executive authority referred to
in section 156(1). '

Powers and functions of musicipalities
156. (1) A municipality has executive authority in respect of, and has the
right to administer -
(a) the local government matters listed in Part B of Schedule 4
and Part B of Schedule S; and
(b) any other matter assigned to it by national or provincial
legislation.

A municipalitf may make and administer by-laws for the effective
administration of the matters which it has the right to administer.

(3) Subject to section 151(4), a by-law that conflicts with national or
provincial legislation is invalid. If there is a conflict between a by-
law and national or provincial legislation that is inoperative
because of a conflict referred to in section 149, the by-law must be
‘regarded as valid for as long as that legislation is inoperative.

2

-~

4

-

The national government and provincial governments must assign

to a municipality, by agreement and subject to any conditions, the

administration of a matter listed in Part A of Schedule 4 or Part A
. of Schedule S which necessarily relates to local government, if -

(a) that matter would most effectively be administered locally;

and

(b) the municipality has the capacity to administer it.

A municipality has the right to exercise any power concerning a

matter reasonably necessary for, or incidental to, the effective

performance of its functions. '

(s

-~

Composition and election of Municipal Councils
157. (1) A Municipal Council consists of —
(a) members elected in accordance with subsections (2), (3), (4)
and (5); or
(b) if provided for by national legislation -
(i) members appointed by other Municipal Councils to
S represent those other Councils; or
(i)) both members elected in accordance with paragraph (a)
and members appointed in accordance with
subparagraph (i) of this paragraph.
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(3)

@)

A5).

(6)

The election of members to a Municipal Council as anticipated in
subsection (1)(2) must be in d with national legislation,
which must prescribe a system -

(a) . of proportional representation based on that municipality’s
segment of the national common voters roll, and which
provi&es for the election of members from lists of party
candidates drawn up in a party’s order of preference; or

(b) of proportional representation as described in paragraph (a)
combined with a system of ward representation based on that
municipality’s segment of the national common voters roll.

An electoral system in terms of subsection (2) must ensure that the
total number of members elected from each party reflects the total
proportion of the votes recorded for those parties.

If the electoral system includes ward representation, the
delimitation of wards must be done by an independent authority
appointed in terms of, and operating according to, procedures and
criteria prescribed by national legislation.

A person may vote in a municipality only if that person is
registered on that municipality’s segment of the national common
voters roll.

‘The national legisfation referred to in subsection (1)(b) must

establish a system that allows for parties and interests reflected
within the Municipal Council making the appointment, to be
fairly represented in the Municipal Council to which the
appointment is made.

Memberskip of Municipal Councils

158. (1)

Every citizen who is qualified to vote for a Municipal Coundil is

eligible to be a member of that Council, except -

(a) anyone who is appointed by, or is in the service of, the
municipality and receives remuneration for that appointment
or-service, and who has not been exempted from this
disqualification in terms of national legislation;

{b) anyoae who is appointed by, or is in the service of, the state in
another sphere, and receives remuneration for that
appointment or service, and who has been disqualified from
membership of a Municipal Council in terms of national
legiskation;

{c) anyone who is disqualified from voting for the National
Assembly or is disqualified in terms of section 47(1)(c), (d) or
(¢) from being a member of the Assembly;

(d) a member of the National Assembly, a delegate to the

National Council of Provinces or a member of a provincial
legislature; but this disqualification does not apply to 2
member of a Municipal Council representing local
govemment in the National Council; or
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{c) a member of another Municipal Council; but this
disqualificarion does not apply to a member of a Municipal
Council representing thar Council in another Municipal
Council of a different category.

(2) A person who is not eligible to be a member of 2 Municipal
Council in terms of subsection (1)(a}, (b},(d) or (¢) may bea
candidate for the Council, subject to any limits or conditions
cstablished by national legisiation.

Terms of Municipal Councils
159. The term of a Municipal Council may be no more than four years, as
determined by national legislation.

Internal procedures
160. (1) A Municipal Council - .
{a) makes decisions concerning the exercise of all the powers and
the performance of all the functions of the municipality;
{b) must elect its chairperson; . _
{c} may elect an executive commirtee and other committees,
subject to national legislation; and
(d) may employ personnel that are necessary for the effective
performance of its functions.

(2) The following functions may not be delegated by 2 Munidpal - .
Council: : . . :
{a) The passing of by-laws;
{b} the approval of budgets;
{c) the impasition of rates and other taxes, Jevics and duties; and
(d) the raising of loans. '

(3) (a) A majority of the members of a Municipal Council must be
present before a vote may be taken on any matter.

{b) All questions concerning matters mentioned in subsection (2)
are determined by a decision taken by a Municipal Council
with a supporting vote of a majority of its members.

{¢) All other questions before a Municipal Council are decided by
2 majority of the votes cast.

{4) No by-law may be passed by a Municipal Council unless -
(a) all the members of the Council have been given reasonable
notice; and
(b) - the proposed by-law has been published for public comment.

{$) Nztional legislation may provide criteria for determiring -
{a) the size of a Municipal Council;
(b} whether Municipal Councils may ¢lect an executive
committee or any other committee; or
(¢) the size of the executive committee or any other committee of
a Municipal Council.
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(6) A Municipal Council may make by-laws which prescribe rules and
orders for -
(a) itsinternal arrangements;
(b) its business and proceedings; and
(c) the establishment, composition, procedures, powers and
functions of its committees.

(7) A Municipal Council must conduct its business in an open manner,
and may close its sittings, or those of its committees, only when it
is reasonable to do so having regard to the nature of the business
being transacted.

(8) Members of a Municipal Council are entitled to participate in its
proceedings and those of is committees in a manner that -
(a) allows parties and interests reflected within the Council to be
fairly represented;
(b) is consistent with democracy; and .
(¢) may be regulated by national legislation.

Privilege

161. Provincial legislation within the framework of national legislation may
provide for privileges and immunities of Municipal Councils and their
members. -

Publication of municipal by-laws
162. (1) A municipal by-law may be enforced only after it has been
published in the official gazette of the relevant province.

(2) A provincial official gazette must publish a municipal by-law upon
request by the municipality.

(3) Municipal by-laws must be accessible to the public.

Organised local government
163. An Act of Parliament enacred in accordance with the prooedurc
established by section 76 must - :
(a) provide for the recognition of national and provmual
organisations representing municipalities; and
{b) determine procedures by which local government may -
(i) consult with the national or a provincial government;
(i) designate representatives to participate in the National
Council of Provinces; and
(iii) nominate persons to the Financial and Fiscal
Commission.

Other matters

164. Any matter concerning local government not dealt with in the
Constitution may be prescribed by national legislation or by provincial
legislation within the framework of national legislation.
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Courts and'Admlmstratlon

of ]ustice

Judicial uulhomy
165 (1) The ]udlcml authonty of the Republic is vested in the courts.

(2) The courts are mdepcndent and sub]ect only to the Constitution
and the law, which they must apply impartially and without fear,
favour or prc1ud1ce

(3) No person or organ of state may mterfcre with the functioning of
the courts.

(4) Organs of state, through Ichslatwc and other measures, must
assist and protect the courts to ensure the independence,
impartiality, dignity, accessibility and effectiveness of the courts.

(5) An order or decision issued by a court binds all persons to whom
and organs of state to which it applies.

Judicial sysiem
166. The courts are —
{a) the Constitutional Court;
(b} the Supreme Court of Appeal;
(c) the High Courts, including any high court of appeal that may
be established by an Act of Parliament to hear appeals from
High Courts;
(d) the Mag1strates Courts; and
(e} any other court established or recogmsed in tcrms of an Act
of Parliament, including any court of a status similar to either
the High Courts or the Magistrates’ Courts. - '

Constitutional Court
167. (1) The Constitutional Court consists of a Pres:dent, a Depnty
President and nine other judges.

(2) A matter before the Constitutional Court must be heard by at least
eight judges.
(3) The Constitutional Court -
{a) is the highest court in all constitutional matters;
(b) may decide only constitutional matters, and issues connected
with decisions on constitutional matters; and o
(c) makes the final decision whether a matter is a constitutional
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@

matter or whether an issue is connected with a decision on a
constitutional mateer.

Only the Constitutional Court may -

(a) decide disputes between organs of state in the national or
provincial sphere concerning the constitutional status, powers
or functions of any of those organs of state;

(b) decide on the constitutionality of any parliamentary or

. provincial Bill, but may do so only in the circumstances
anticipated in section 79 or 121;
(c) decide applications envisaged in section 80 or 122;
(d) decide on the constitutionality of any amendment to the
Constitution; .

(e) decide that Parliament or the President has failed to fulfil a
constitutional obligation; or

(f) certify a provincial constitution in terms of section 144.

The Constitutional Court makes the final decision whether an Act
of Parliament, a provincial Act or conduct of the President is
constitutional, and must confirm iny order of invalidity made by
the Supreme Court of Appeal, a High Court, or a court of similar
status, before that order has any force.

National legislation or the rules of the Constitutional Court must

allow a person, when it is in the interests of justice and with leave

of the Constitutional Court -

(a) to bring a matter directly to the Constitutional Court; or

(b) to appeal directly to the Constitutional Court from any other
court. :

A constitutional matrer includes any issue involving the

interpretation, protection or enforcement of the Constitution.

Swpreme Court of Appeal

168. (1)

(¥

~

(3)

The Supreme Court of Appeal consists of a Chief Justice, a Deputy
Chief Justice and the number of judges of appeal determined by an
Act of Parliament. '

A marter before the Supreme Court of Appal must be decided by
the numbser of judges determined by an Act of Parliament.

The Supreme Court of Appeal may decide appeals in any matter. It

is the highest court of appeal except in constitutional matters, and

may decide only -

(a) appeals;

(b) issues connected with appeals; and

(c) any other matter that may be referred to it in circumstances
definzd by an Act of Parliament.

High Courts
169. A High Court may decide -

(a) any constitutional matter except a matter that—
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(i) only the Constitutional Court may decide; or
(i) is assigned by an Act of Parliament to another court of a
status similar to a High Court; and B
(b) any other matter not assigned to another court by an Act of
Parliament.

Magistrates’ Courts and other courls .
170. Magistrates’ Courts and all other courts may decide any matter
~ determined by an Act of Parliament, but a court of a status lower than
2 High Court may not enquire into or rule on the constitutionality of
any legislation or any conduct of the President.

Court pro:edlm
171. All courts function in terms of national l:glslanon, and their rules and
procedures must be provided for in terms of national legislation.

Powers of courts in constitutional matters .
172. (1) When deciding a constitutional matter within its power, a court -
(a) must declare that any law or conduct that is inconsistent with
the Consntu:xon is invalid to the extent of its inconsistency;
and
" (b) may make any order that is just and equitable, including -
(i) an order limiting the retrospective effect of the
declaration of invalidity; and " :
(ii) an order suspending the declaration of invalidity for any
" *  period and on any conditions, to allow the competent
authority to correct the defect.

(2). “(2) The Supreme Court of Appeal, a High Court or a court of
similar status may make an order conceming the
constitutional validity of an Act of Parliament, a provincial
Act or any conduct of the President, but an order of
constitutional invalidity has no force unless it is confirmed by
the Constitutional Court.

(b) A court which makes an order of constitutional invalidity
may grant a temporary interdict or other temporary relief to a
party, or may adjourn the proceedings, pending a decision of
the Constitutional Court on the validity of that Act or
conduct.

(c) National legislation must prowdc for the referral of an order

of constitutional invalidity to the Constitutional Court.

Any person or organ of state with a sufficient interest may

appeal, or apply, directly to the Constitutional Court to

confirm or vary an order of constitutional invalidity by a

court in terms of this subsection.

gd

E—

Inkerent power
173. The Constitutional Court, Supteme Coun of Appcal and High Courts
have the inherent power o protect and regulate their own process, and
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to develop the common law, taking into account the interests of justice.

Appointment of judicial officers
174. (1) Any appropriately qualified woman or man who is a fit and

3

(2

-~

-~

)

)

@

@

.(3

-~

proper person may be appointed as a judicial officer. Any person
to be appointed to the Consntuuoml Court must also be a Sou:h
African citizen. .

The need for the judiciary to reflect broadly the racial and gender
composition of South Africa must be considered when judicial
officers are apPointed. )

The President as head of the national executive, after consulting
the Judicial Service Commission and the leaders of parties
represented in the National Assembly, appoints the President and
Deputy President of the Constitutional Court and, after consulting
the Judicial Service Comxmsslon, appomts the Chxcf Justice and
Deputy Chief Justice.

The o:hc_r judges of the Oonstituu'onal Court are appointed by the
President, as head of the national executive, after consulting the
President of the Constitutional Court and the leaders of parties
represented in the National Assembly, in accordance with the
following procedure:
(a) The Judicial Service Commission must prepare a list of
nominees with three names more than the number of
. appointments to be made, and submit the list to the President.
(b) The President may make appointments from the list, and must
advise the Judicial Service Commission, with reasons, if any
" of the nominees are unacceptable and any appointment
" remains to be made.
(¢) The Judicial Service Commission must supplement the list
" * with further nominees and the President must make the
remaining appointments from the supplemented list.

At all times, at least four members of the Constitutional Court

must be persons who were judges at the time they were appointed
to the Constitutional Court.

The President must appoint the judges of all other courts on the
advice of the Judicial Service Commission.

Other judicial officers must be appointed in terms of an Act of
Parliament which must easure that the appointment, promotion,
transfer or dismissal of, or disciplinary steps against, these judicial
officers take place without favour or prejudice.

Before judicial officers begin to perform their functions, they must
take an oath or affirm, in accordance with Schedule 2, that they
will uphold and protect the Constitution.
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Acting judges
175. (1) The President may appoint a woman or 2 man to be an acting
judge of the Constitutional Court if there is a vacancy or if a judge
is absent. The appointment must be made on the recommendation
of the Cabinet member responsible for the administration of
. justice acting with the concurrence of the President of the
Constitutional Court and the Chief Justice.

(2) The Cabinet member responsible for the administmtiot_‘l of justice
must appoint acting judges to other courts after consulting the
semor judge of the court on whxch the acung |udge will serve.

Terms of office and reuunercﬂon
176. (1) A Constitutional Court judge is appointed for 2 non-renewable
term of 12 years, but must retire at the age of 70.

(2) Other judges hold office until they are discharged from active
. service in terms of an Act of Parliament.

. (3) The salaries, allowances and benefits of judges may not be
rcduced.

Removal
177. (1) Ajudge may be removed from office only 1.f -
(a) the Judicial Service Commission finds that the judge suffers
from an incapacity, is grossly incompetent or is guilty of gross
e misconduct; and
(b) the National Assembly calls for that ;udge to be removed, by
. a resolution adopted with a supporting vote of at least two
thirds of its members.

(2) The President must remove a judge from ofﬁce upon adoption of 2
resolution calling for that judge to be removed.

(3) The President, on the advice of the Judicial Service Commission,
may suspend 2 judge who is the subject of a procedure in terms of
subsection (1). . N

Judicial Service Commission ' _
178. (1) There is a Judicial Service Commission consisting of -
(a) the Chief Justice, who presides at mcetmgs of the
Commission;
(b) the President of the Constitutional Conn, -
(c) one Judge President designated by the Judges President;
(d) the Cabinet member responsible for the administration of
justice, or an alternate designated by that Cabinet member;
(¢) two practising advocates nominated from within the
' advocates’ profession to represent the profession as a whole,
and appointed by the President; '
"(f) two practising attorneys nominated from within the
attorneys’ profession to represent the profession as a whole,
and appointed by the President;
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(g) one teacher of law designated by teachers of law at South
African universities;

- -(h) six persons designated by the National Assembly from among-,

its members, at least three of whom must be members of
opposition parties represented in the Assembly;

- (i) four permanent delegates to the National Council of

2)

Provinces designated together by the Council with a
supporting vote of at least six provinces;

(j) four persons designated by the President as head of the

"national executive, after consulting the leaders of all the

parties in the National Assembly; and

(k) when considering matters specifically relating to a provincial
or local division of the High Court, the Judge President of
that division and the Premier, or an alterate designated by
the Premier, of the province concerned.

If the number of persons nominated from within the advocates’ or
attorneys’ profession in terms of subsection (1)(e) or (f) equals the
number of vacancies to be filled, the President must appoint them.
If the number of persons nominated exceeds the number of

. vacancies to be filled, the President, after consulting the relevant

Q)

profession, must appoint sufficient of the nominees to fill the
vacancies, taking into account the need to ensure that those
appointed represent the profession as a whole.

Members of the Commission designated by the National Council

- of Provinces serve until they are replaced together, or until any

vacancy occurs in their number. Other members who were
designated or nominated to the Commission serve until they are

.. - replaced by those who designated or nominated them.

4)

(s)

(6)

The Judicial Service Commission has the powers and functions
assigned to it in the Constitution and national legislation.

The Judicial Service Commission may advise the national
governmert on any matter reiating to the judiciary or the
administration of justice, but when it considers any matter except
the appointment of a judge, it must sit without the members
designated in terms of subsection (1) (h) and (i).

The Judicial Service Commission may determine its own
procedure, but decisions of the Commission must be supported by
a majority of its members.

Prosecoting awthority

179. (1)

There is a single national pfosecuting authority in the Republic,

structured in terms of an Act of Parliament, and consisting of -

(a) a National Director of Public Prosecutions, who is the head of
the prosecuting authority, and is appointed by the President,
as head of the national executive; and
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(b) Directors of Public Prosecutions and prosecutors as
determined by an Act of Parliament.

(2) The prosecuting authority has the power to institute criminal

3

~

“

~

(S

-~

(6)

g

proceedings on behalf of the state, and to carry out any necessary
functions incidental to instituting criminal proceedings.

National legislation must ensure that the Directors of Public

Prosecutions -

{a) are appropriately qualified; and

(b) are responsible for prosecutions in specific jurisdictions,
subject to subsection (S5).

National legislation must ensure that the prosecuting authority
exercises its functions without fear, favour or prejudice.

The National Director of Public Prosecutions —

(a) must determine, with the concurrence of the Cabinet member

responsible for the administration of justice, and after

consulting the Directors of Public Prosecutions, prosecution

policy, which must be observed in the prosecution process;

must issue policy directives which must be observed in the

prosecution process;

(c) may intervene in the prosecution process whea policy

directives are not complied with; and

may review a decision to prosecute or not to prosecute, after

consulting the relevant Director of Public Prosecutions and

after taking representations within a period specified by the

National Director of Public Prosecutions, from the following:

(i) The accused person.

(ii) The complainant.

(ili) Any other person or party whom the National Director
considers to be relevant.

(b

~

«d

-~

The Cabinet member responsible for the administration of justice
must exercise final responsibility over the prosecuting authority.

All other matters concerning the prosecuting authority must be
determined by national legislation.

Other matters concerning administration of justice

180. National legislation may provide for any matter concerning the
administration of justice that is not dealt with in the Constitution,
including -

(a) training programmes for judicial officers;

(b) procedures for dealing with complaints about judicial officers;
and

(c) the participation of people other than judicial officers in court
decisions.



76  No. 17678 GOVERNMENT GAZETTE, 18 DECEMBER 19%6
Act No. 108, 1996 CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 199§

.Chapter 8 = Courts and Administration of Justice




GOVERNMENT GAZETTE, 1§ DECEMBER 199 ' No. 17678

77

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996

Act No, 108, 1996

Chapter 9 — State Institutions Supporting Constitutional Democracy

Chapfer 9

State Institutions Supporting

" Constitutional Democracy :

Establishment and governing principles

181.

®o

(1)

)

{4)

(5)

The following state institutions strengthen constitutional

democracy in the Republic: '

{a} The Public Protector.

(b} The Human Rights Commission.

{c} The Commission for the Promotion and Protection of the
Rights of Cultural, Rcllg:ous and Linguistic Cornmunmes.

{d) The Commission for Gender E.A:.lualn::pr

A{e) - The Auditor-General.

{f) The Electoral Commission.

These institutions are indcpbndcnt, and subject only to the
Constitution and the Jaw, and they must be impartial and must
exercise their powers and perform their fﬁnction_s without fear,
favour or prc]udn:t '

Other organs of state, through [cg:tslatwc and other measures,
must assist and protect these institutions to ensure rhc
md:pcndcncc, impartiality, dignity and :ffccuvcncss of these
institutions.

No person or organ of state may mtcrfcrc with the functioning of
these institutions.

These institutions are accountzble to the National Assembly, and
must report on their activities and the performance of their
functions to the Assembly at least once a year.

Public Protector |

Functions of Public Protector
182. (1) The Public Protector has the power, as regulated by national

legislation —

{a) to investigate any conduct in state affairs, or in the public
administration in any sphere of government, that is alleged or
suspected to be improper or to result in any impropriety or
prejudice; '

(b) torcporton that conduct; and

(c) to take appropriate remedial action.
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(2) The Public Protector has the additional powers and functions

prescribed by national legislation.

(3) The Public Protector may not investigate court decisions.

(4) The Public Protector must be accessible to all persons and

communities.

(5) Any report issued by the Public Protector must be open to the

Tenure

public unless exceptional circumstances, to be determined in terms
of national legislation, require that a report be kept confidential.

183. The Public Protector is appointed for a non-renewable period of seven
years.

Human Rights Commission

Fonctions of Human Rights Commission

184. (1)

The Human Rights Commission must -

(a) promote respect for human rights and a culture of human
rights; . )

(b) promote the protection, develop and attai of
human rights; and ’ o

" {c) monitor and assess the obseivanoé of human rights in the

@

-

Republic.

The Human Rights Commission has the powers, as regulated by
national legislation, necessary to pérform its functions, including
the power - ’
(a) to investigate and to réport on the observance of human
- rights;

{(b) to take steps to secure appropriate redress where human

rights have been violated;
(c) to,carry out research; and

_{(d) to educate.

3

(4)

Each year, the Human Rights Commission must require relevant
organs of state to provide the Commission with information on
the measures that they have taken towards the realisation of the
rights in the Bill of Rights concerning housing, health care, food,
water, social security, education and the environment.

The Human Rights Commission has the additional powers and .
functions prescribed by national legislation.
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Commission for the Promotion and
Protection of the Rights of Cultural,
Religious and Linguistic Communities

Functions of Commission
185. (1) The primary objects of the Commission for the Promotion and
Protection of the Rights of Cultural, Religious and Linguistic
Communitics arc —
(a) to promote respect for the rights of cultural, religious and
linguistic communities; .
. {b) to promote and develop peace, friendship, humanity,
tolerance and national unity among cultural, rellg:ous and
linguistic communities, on the basis of equality, non-
discrimination and free association; and
{c) to recommend the establishment or recbgnition, in accordance
with national legislation, of a cultural or other council or
councils for a community or communities in South Africa.

(2) The Commission has tbc power, as regulated by national .

legislation, necessary to achieve its primary objects, including the
. power to monitor, investigate, research, educate, lobby, advise and

report on issues concerning the rights of cultural, religious and
linguistic communities. . .

(3) The Commission may report any matter which falls within its
powers and functions to the Human Rights Commission for
investigation.

(4) The Commission has the addmonal powers and fmwuons
prescribed by national legislation. . .

Composition of Commission :

186. (1) The number of members of the Commission for the Promotion
and Protection of the Rights of Cultural, Religious and Linguistic
Communities and their appointment and terms of office must be
prescribed by national legislation.

(2) The composition of the Commission must- -
(a) be broadly representative of the main cultural, religious and -
linguistic communities in South Africa; and
(b) broadly reflect the gender oomposivion of South Africa.

Commlsswn for Gender Equahty

anlons of Commission fnr Gender Equality
187. (1) The Commission for Gender Equality must promote respect for
gender equality and the protection, dcvelopment and artainment of
. gender equality.
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(2)

3

The Commission for Gender Equality has the power, as regulated
- by national legislation, necessary to perform its funcuons,
mdudmg the power to monitor, mvesngatc, research, eduate,
lobby, advisc and report on issues concerning gender equality.

The Commission for Gender Equality has the additional powers
and functions prescribed by national legislation.

Aud.itor-Gen‘eral

Functions of Auditor-General

188. (1)

03

The Auditor-General must audit and report on the accounts,

financial statements and finandial management of -

(a) all national and provincial state depmments and
administrations;

(b) all municipalities; and

{c) any other institution or accounting entity required by national
or provincial legislation to be audited by the Auditor-General.

In addition to the duties prescribed in subsection (1), and subject
to any lcgislatioq, the Auditor-General may audit and report on
the accounts, financial statements and financial management of -

" (a) any institution funded from the National Revenue Fund or a

C)]

4

Tenvre

Provincial Revenue Fund or by a municipality; or
(b) any institution that is authorised in terms of any law to
receive money for a public purpose. :
The Auditor-General must submit audit reports to any legislature
that has a direct interest in the audit, and to any other authority
prescribed by national legislation. All reports must be made
public.

_The Auditor-General h?s the additional powers and fonctions

prescribed by national legislation.

189. The Auditor-General must be appointed for 2 fixed, non-renewable
term of between five and ten years.

Electoral Commission

Fonctions of Electoral Commission

150. (1)

‘The Electoral Commission must- - e

(a) manage elections of national, provincial and mumcxpal
legislative bodies in accordance with national legislation;

(b) ensure that those elections are free and fair; and -

(c)  declare the results of those elections within 2 period that must
be prescribed by national legislation and that is as short as
reasonably possible.
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(2) The Electoral Commission has the additional powers and
functions prescribed by national legislation.

Composition of Electoral Commission

191. The Electoral Commission must be composed of at least three persons.
The number of members and their terms of office must be prescribed
by national leguslanon '

lndependent Aulhorlty to Regulcte
Broudccsfmg

Broadcasting Authomy

192, National legislation must establish an independent aud:omy to
regulate broadcasting in the public interest, and to ensure faimess and
a diversity of views broadly representing South African society.

General Provisions

Appointments
193. {1) The Public Protector and the members of any Commission

established by this Cthver must be women or men who -

(a) are South African citizens;

(b) are fit and proper persons to hold the particular office; and

_{c) comply with any other requirements prescribed by national
legislation.’
(2) The need for a Commission established by this Chapter to reflect

. broadly the race and gender composition of South' Africa must be
consxdcxcd when members are appomtcd.

(3) The Audxtor-General must be 2 woman or a man who is a South
.+ African citizen and a fit and proper person to hold that office.
..; Specialised knowledge of, or experience in, auditing, state finances
and public administration must be given due regard in appointing
the Auditor-General.

(4) The President, on the recommendation of the National Assembly,
must appoint the Public Protector, the Auditor-General and the
members of -

(a) the Human Rights Commission;
(b) the Commission for Gender Equality; and
(c) the Electoral Commission.

(5) The National Assembly must recommend persons —

(a) nominated by a committee of the Assembly proportionally
composed of members of all parties represented in the
Assembly; and

(b) approved by the Assembly by a resolution adopted with a
supporting vote -
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(i) of atleast €0 per cent of the members of the Assembly, if
the recommendation concerns the appointment of the
Public Protector or the Auditor-General; or

(i) of a majority of thec members of the Assembly, if the

* recommendation concerns the appointment of a member
of a Commission.

(6) The involvement of civil society in the recommendation process
may be provided for as envisaged in secnon 59(1){a).

Removal from office q
1594. (1) The Public Protector, the Auditor-General or a member of a
Commission established by this Chapter may be removed from
office only on -
{a) the ground of mxsoonduct, mcapacuy or mcompctmo:,
. {b). 2 finding to that effect by 2 committee of the National |

Assembly; and
{c) the adOpnon by the Assembly of a resolution calling for that

person’s removal from office. =

(2) A resolution of the National] Assembly concerning the rcm_oval
from office of -

(a) the Public Protcctor or the AudltOr-Gcncral must be 2d0ptcd
with a supporting vote of at least two thirds of the members
of the Assembly; or

(b) a member of 2 Commission must bc adopted with 2
supporting vote of a majority of the members of the
Assembly.

(3) The President-

(a) may suspend a person from office at any time after the start
of the proceedings of a committee of the National Assembly
for the removal of that person; and

(b) must remove a person from office upon adoption by the
Assembly of the resoluvion calling for that person’s removal.
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2

3)

(4) The appointmen: in public administration of a number of persons

@
+* . timely, accessible and accurate information.
(h)-
* practices, to maximise human poteatial, must be cultivated.
‘Public administration must be broadly representative of the
* South African people, with employment and personnel

Chapter 10 |

Public Administration

Basic valves and principles governing public administration

195. (1) Public administration must be governed by the demiocratic values
and principles énshrined in the Constmmon, including the
following principles:

(a)
(b)

(©)

{d)

(e)

A high standard of professional ethics must be promowd and
maintained. .

Efficient, economic and effecuve use of resources must be
promoted.

Public admmistration must be development-oriented.

Services must be provided impartially, fairly, equitably and
without bias.

People’s needs must be responded to, and the public must be

* encouraged to participate in policy-making.

U]

it

Public administration must be accountable.
Transparency must be fostered by providing the pubbc with

Good human-resource management and career-development

management practices based on ability, objectivity, fairness,
and the need to redress the imbalances of the past to achieve
broad representation.

The above principles apply to -

(a)’

(b)
(c)

administration in every sphere of government;
organs of state; and
public enterprises.

National legislation must ensure the promotion of the values and
principles listed in subsection (1).

" on policy considerations is not precluded, but national legislation
must regulate these appointments in the public service.

(5)

Legislation regulating public ‘administration may differentiate
between different sectors, administrations or institutions. .

(6) The nature and functions of different sectors, administrations or
" institutions of public administration are relevant factors to be
taken into accouat in legislation regulating public administration.
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Public Service Commission

196. (1)
(2)

3

There is a single Public Service Commission for the Republic.

The C ission is independent and must be impartial, and must
exercise its powers and perform its functions without feas, favour
or prejudice in the interest of the maintenance of effective and
efficient public administration and a high standard of professional
ethics in the public service. The Commission must be regulated by
national legislation.

Other organs of state, through kegislative and or.her measures, ,

. must assist and protect the Commission to ensure the

“)

.8
(.

independence, impartiality, dignity and effectiveness of the
Commission. No person or organ of state may interfere with the
functioning of the Commission. '

The powers and functions of the Commission are -

(a). to promote the values and principles set out in section 195,
throughout the public service;

(b) to investigate, monitor and evaluate the organisation and
administration, and the personnel practices, of the public
service;

(c) to propose measures to ensure effective and efficient
performance within the public service;

(d) to give directions aimed at ensuring that personnel procedures

relating to recruitment, transfers, promotions and dismissals
comply with the values and principles set out in section 195;
(e) - to report in respect of its activities and the performance of its
functions, including any finding it may make and directions
and advice it may give, and to provide an evaluation of the
- extent to which the values and principles set out in section
- 195 are complied with; and - e
(f) either of its own accord or on receipt of any oomplamt -

(i) to investigate and evaluate the application of personnel
and public administration practices, and to report to the
relevant executive authority and legislature;

(ii) to investigate grievances of employees in the public
service concerning official acts or omissions, and
recommend appropriate remedies;

"(iii) to monitor and investigate adherence to applicable
procedures in the public service; and

(iv) to advise national and provincial organs of state
regarding personnel practices in the public service,
including those relating to the recruitment, appointment,
transfer, discharge and other aspects of the careers of
employees i in the public service.

The Conxmssxon is aocountable to the Namonal Assembly

The Commission must repo tat lem once a year in terms of
subsection (4)(e)~ . ..
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(a) to the National Assembly; and
(b) in respect of its activities in a province, to the legislature of
that province. - ..

(7) The Commission has the following 14 commissioners appointed
by the President:
(a) Five commissioners approved by the National Assembly in
accordance with subsection (8)(a); and
(b) onc commissioner for cach province nominated by the
Premier of the province in accordance with subsection (8)(b).

(8). (a) A commissioner appointed in terms of subsection (7)(a) must
be-

(i) recommended by a committee of the National Assembly
that is proportionally composed of members of all
parties represented in the Assembly; and

(ii) " approved by the Assembly by a resolution adopted with
a supporting vote of a majority of its members.

(b) A commissioner nominated by the Premier of a province must
cobe--. .

(i) recommended by a committee of the provmc:al
legislature that is proportionally composed of members
" of all parties represented in the legislature; and

(n) approved by the leglslature by a resolution adopted with
a supporting vote of a majority of its members.

(9) AnAc of Parliament must regulate the procedure for the
appointment of commissioners.

(10) A commissioner is appointed for a term of five years, which is
renewable for one additional term only, and must be 2 woman or
amanwho is—

(a) a South African citizen; and

(b) a fit and proper person with knowledge of, or experience in,
administration, management or the provision of public
services.

(11) A commissioner may be removed from office only on -

(a) the ground of misconduct, incapacity or incompetence;

(b) afinding to that effect by a committee of the National
Assembly or, in the case of a commissioner nominated by the
Premier of a province, by a committee of the legislature of
that province; and

(c) the adoption by the Assembly or the provincial legislature
concerned, of a resolution with a supporting vote of a
majority of its members calling for the commissioner’s
removal from office.

(12) The President must remove the relevant commissioner from office

upon -
(2) the adoption by the Assembly of a resolution calling for that



8  No. 17678 : GOVERNMENT GAZETTE, 18 DECEMBER 19%6

Act No. 108, 1996 CONSTITUTION OF THE REPUBLIC OF SQOUTH AFRICA, 1996

Chapter 10 — Public Administration

commissioner’s removal; or

(b) written notification by the Premier thas the provincial
legislature has adopted a resolution calling for that
commissioner’s removal.

(13) Commissioners referred to in subsection (7)(b) may exercise the
“powers and perform the functions of the Commission in their
provinces as prescribed by national legistation.

Poblic Service

197. (1) Within public administration thcrc isa pubhc service for the
Republic, which must function, and be structured, in terms of
natonal Icgislation, and which must loyally execute the lawful

| pohc:cs of the government of the day. '

{ﬁ) The terms and conditions of employment in thc public service
must be regulated by national legislation. Employees are entitled
to a fair pension as regulated by national legislation.

{3)" No employee of the public service may be favoured or prejudiced
only because r.ha: person supports a pamcular political party or

cause,

(4) Provincial govemnments are responsible for the recruitment,
appointment, promotion, transfer and dismissal of members of the
public service in their administrations within a framework of
umfo:m norms and s:andards applymg to the pubhc service,
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Governing principles
198. The following principles govern national security in the Republic:

(a) National security must reflect the resolve of South Africans,
as individuals and as a nation, to live as equals, to live in
peace and harmony, to be free from fear and want and to seek
a better life.

(b) The resolve to live in peace and harmony precludes any South
African citizen from participating in armed conflict,
nationally or internationally, except as provided for in terms
“of the Constitution or national legislation. :

(c) National security must be pursued in oomphanee with the
law, including intemational law.

(d) Nadonal security is subject to the auxhonty of Paxlument and
the national executive. ' -

!mblisllnent, stroctering and conduct of security services -

199. (1) The security services of the Republic consist of a smgle defence
force, a single police service and any intelligence services
estabhshed in unns of the Constitution.

(2) The defence force is the only lawful mnlmry force in the Republ:c.

(3) Other than the security services established in terms of the
. Constitution, ammed organisations or services may be established
- ., only in terms of national legislation..  , . -

(4)’ The security services must be stmctured and regulated by national
legislation.

{5) The security services must act, and must teach and require their-
members to act, in accordance with the Constitution and the law, .
including customary international law and international
agreements binding on the Republic.

(6) . No member of any secunty service may obey 2 manifestly illegal
- ordec .
(7) Neither the security services, nor any of their members, may, in the
performance of their functions -
(a) prejudice a political party interest that is legmmate in terms of
the Constitution; or
(b) farther, in a partisan mannes, any interest of a political party.
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(8) To give effect to the principles of transparency and accountability,
multi-party parli Yy ¢ ittees must have oversight of all
security services in a manner determined by national legislation or
the rules and orders of Parliament.

| Defence

Defence force
200. (1) The defence force must be structured and managed as a dxsc:plmed
military force.

. ('2) -The primary object of the deft force is to defend and protect
the Republic, its territorial integrity and its people in accordance
with the Constitution and the principles of international law
regulating the use of force.

Political responsibility
201 (1) A member of the Cabxnct must be respons:ble for defence.

(2) Only the President, as head of the national executive, may
-, authorise the emf)loymcx;t of the defence force- - .
(a) in co-operation with the police service; .
.(b) in defence of the Republic; or ) o
(¢) in fuliilment of an international obhgauon

(3) When the defence force is employed for any purpose mentioned in
subsecnon (2), the President must inform Parlmment, promptly
and in appropriate denail, of -

(a) the reasons for the employment of the defcnoe foree;
(b) any place where the force is being cmployed,
* {c) the number of people involved;and - -~ -
(d) the period for which the force is expected to be employed.

*s. (4) If Parliament does not sit during the first seven days after the
defence force is employed as envisaged in subsection (2), the
President must provide the information required in subsection (3)
to the appropriate oversight committee.

Command of defence force :

202. (1) The President as head of the nauonal executive is Commander-in-
Chief of the defence force, and must appomt the Mihtary
Command of the defence force.

(2) Command of the defence force must be exercised in accordance
with the directions of the Cabinet member responsible for defence,
under the authority of the President. ,

State of national defence

203. (1) The President as head of the national exccutive may declare a state
of nationa! defcnce, and must mform Parl:ament promptly and in
" appropriate detail of ~
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(a) the reasons for the declaration;
(b) any place where the defence force is being employed; and
(c) the number of people involved.

(2) If Parliament is not sitting when a state of national defence is
declared, the President must summon Parliament to an
extraordinary sitting within seven days of the declaration.

(3) A declaration of a state of national defence lapses unless it is
approved by Parliament within seven days of the declaration.

Dohnu clvilion somluﬂul

204. A civilian secretaria: for defence must be mbhshed by national
legislation to function under the direction of the Cabinet member
responsible for defence, .. s

i Police -
Police service -
205. (1) The national police service must be structured to function in the

national, provincial’ and, where appropnatc. local spheres of
govemnment.

National legislation must establish the powers and functions of the
police service and must enable the police service to duscharge its
responsibilities effecuvdy, taking i into account ‘the requxrcmens ‘of
the provinces.

2

-~

3) The oblecs of the pohce service are to prevent. oombat and
" investigate crime, to maintain public order, to protect and secure
the inhabitants of the Republic and their property, ‘and to uphold
and enforce the law.

Political responsibility

206. (1) A member of the Cabinet must be rcsponslble for policing and
must dcunnmc national policing pohcy after consulting the
provincial govemnments and taking into account the policing needs
and priorities of the pmvmoes as determined by the provincial
executives. .

The national palicing policy may make provision for different
‘policies in respect of different provinces after taking into account
the policing needs and priorities of these provmoes.

2

-~

. (3) Each provmce is entitled - ,
"’ {a) to monitor police conduct; -
(b) to oversee the effectiveness and effici cxency of the pollce service,
including receiving reports on the police semcc;
(c) to promote good relations between the police and the
community; -
(d) to assess the dfecuvcness of visible pohcmg; and
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(¢) to liaise with the Cabinet member responsible for policing
- with respect to crime and policing in the province.

A provincial executive is responsible for policing functions -

(a) vested in it by this Chapter;

(b) . assigned to it in terms of national legislation; and

(c) - allocated to it in the national policing policy. -

In order to perform the functions set out in subsection (3), a

_province =" : - .

(a) may mvesugate, or appomt a commission of mqmry into, any
complaints of police inefficiency or a breakdown in relations
between the police and any community; and

(b) must make recommendations to the Cabinet member
responsible for policing. ’

On receipt of a complaint lodged by a provincial executive, an
independent police complaints body established by national
legislation must investigate any alleged misconduct of, or offence
committed by, 2 member of the police service in the province.

National legislation must provide a framework for the
establishment, powers, functions and control of municipal police
services.

A committee composed of the Cabinet member and the members

" of the Executive Councils responsible for policing must be

established to ensure effective co-ordination of the police service
and effective co-operation among the spheres of government.

A provincial legis!ature may require the provincial commissioner
of the province to appear before itorany of its cotmmttees to
answer questions.

Control of police service .
207, (l) The President as head of the national executive must appomt a )
. Woman o: 2 man as the National Commissioner of the police

-

2

3)

“)

service, to control and manage the pohoe semce.

.The National Commissioner must exercise oontrol over and

manage the police service in accordance with the national policing
policy and the directions of the Cabiner member responsible for
policing. )

The National Comxmss:oner, wnth the concurrence of the
provincial executive, must appoint 2 woman or a man as the
provincial commissioner for that province, but if the National
Commissioner and the provincial executive are unable to agree on

" the appointmeat, the Cabinet member responsxble for policing

must mediate between the pzmes

The provincial commissioners are responsnble for pohcmg in their
respective provinces = . S



GOVERNMENT GAZETTE, 18 DECEMBER 1996 No. 17678 - 91
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 + Kct No. 108, 1996
Chapter 11 - Security Services

(a) as prescribed by national legislation; and

(b) subject to the power of the National Commissioner to
exercise control over and manage the police service in terms
of subsection (2).

(5) The provincial commissioner must report to the provincial
legislature annually on policing in the province, and must send 2

copy of the report to the National Commissioner

~

(6) If the provincial commissioner has lost the confidence of the
provincial executive, that executive may institute appropriate
proceedings for the removal or transfer of, or disciplinary action
against, that commissioner, in accordance with national
legislation.

Palice civilian secretariat

208. A civilian secretariat for the police service must be established by
national legislation to function under the direction of the Cabinet
member responsible for policing.

Intelligence

Establishment and control of intelligence services

209. (1) Any intelligence service, other than any intelligence division of the
defence force or police service, may be established only by the
President, as head of the national executive, and only in terms of
national legislation.

(2) The President as head of the national executive must appoint a
woman or a2 man as head of each intelligence service established in
terms of subsection (1), and must either assume political
responsibility for the control and direction of any of those
services, or designate 2 member of the Cabinet to assume that
responsibility.

Powers, functions and monitoring
210. National legislation must regulate the objects, powers and functions of
the intelligence services, including any intelligence division of the
defence force or police service, and must provide for —
(a) the co-ordination of all intelligence services; and
(b) civilian monitoring of the activities of those services by an
inspector appointed by the President, as head of the national
executive, and approved by a resolution adopted by the
National Assembly with a supporting vote of at least two
thirds of its members.



92  No. 17678 GOVERNMENT GAZETTE, 18 DECEMBER 1996
Act No. 108, 1996 CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996

Chapter 11 - Security Services




GOVERNMENT GAZETTE, 18 DECEMBER 1996 No. 17678 93

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No, 108, 1996
Chapter 12 - Traditional Leaders

Chapter 12

| Traditional Leaders

Recognition
211. (1} The institution, status and role of traditional leadership, according
to customary law, are recognised, subject to the Constitution.

{2) A traditional authority that observes a system of customary law
may function subject to any applicable legislation and customs,
which includes amendments to, or repeal of, that legislation or
those customs.

(3) The courts must apply customary law when that law is applicable,
subject to the Constitution and any legislation that specifically
deals with customary law.

Role of traditional [eaders

212. (1) Nauonal legislation may provide for a role for traditional
leadership as an institution at local level on marters affecting local
comumunities.

(2) To deal with matters relating to traditional leadership, the role of
traditional leaders, customary law and the customs of
communitics observing a system of customary law =
(a) nadonal or provincial legislation may provide for the

establishment of houses of traditional leaders; and
(b) national legislation may establish a council of traditional
leaders.
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... General Financial Matters

Nationol Revenve Fund

213, (1) There is a National Revenue Fund into which all moncy rece:ved
‘" by the national government must be paid, except money :

. 'reasonably excluded by an Act of Parliament. :

;(2 " Money mzy be wn.hdrawn ‘from the Nanonal Revenuc F\md only -

(a) in terms of an appropriation by an Actof Parliament; or

'(b) as a direct charge against the National Revenue Fund, when it

' 1s prowdcd for in the Constxmnon or an Act of Parliament.

~ .

N

' . 3) 'A provmce s equnable sharc of revcnue raised mnonzlly is a direct
chargc agamst the Ngno::lzcélcnue‘ l;u:iwt y \‘ﬁ&
Equitable shares ond allocations of reveave -~ '
214, (1) An Act of Parliament must provide for= -, | . - -
.. (a) - the equitable division of revenue raised nationally among the
national, provincial and local spheres of government;
* .23+ (b). the determination of each province’s equitable share of the
provincial share of that revenue; and ~ -
- ,{c)- any other allocations to provinces, local government or
R . municipalities from the national government’s share of that

revenue, and any conditions on which those alloanons may
be made.

(2) The Act referred to m subsection (1) may be enacted only zfter the
] pxovmual govemments, organised local govemnment and the
" Financial and Fiscal Oommlsslon have been consulted, and any
recommendauons of the Oommnssxon have been consldcred, and
" must take into acoount- B
(a) the national & mtemt;
(b) any provision that must be made in mspect of the nznonal
“s:  debt'and other national obligations; -

.-

“ (c) -the needs and interests of the national § government,
L * determined by objective criteria - - -
13 "{d)* the need to efisure that the provinces and municipalities are

able to provide basic services and perform the functions
:ireis .. -allocatedtothem;: . ... .. L. :
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Notional,
215. (1)

(c) the fiscal capacity and efficiency of the provinces and
municipalities;

(f) developmental and other needs of provinces, local
government and municipalities;

(g) economic disparities within and among the provinces;

{h) obligations of the provinces and municipalities in terms of
national lcglslauon, S

(i) the desirability of stable and prcdwtable allocations of
revenue shares; and

(j) the need for flexibility in responding to emergencies or other

. temporary needs, and other factors based on similar objective

criteria.

provincial and municipal budgets

National, provincial and municipal budgets and budgeury
processes must promote transparency, accountability and the
effective financial management of the economy, debt and the

_ public sector

@

3)

National legislation must pmcnbe -

(a) - the form of national, provincial and municipal budgm;

(b) when national and provincial budgets must be tabled; and

(c) thar budgets in each sphere of government must show the
sources of revenué and the way in which proposed
expenditure will comply with national legislation. . ..

Budgets in each sphere of government must contain -
. (a) - estimates of revenue and expenditure, dxffctennmng between
. capital and current expenditure; © -
*(b) - proposals for financing any anuupaued deﬁm for the period
to which they apply; and
" (c) anindication of intentions regarding borrowmg and other
forms of public liability that will increase public debt during
* the ensuing year.

Treasury control

216. (1)

National lcglslauon must establish a national treasury and
prescribe measures to ensure both transparency and expenditure

" control in each sphere of govemment, by mtxoducmg -

" (a) generally recognised accounting practice; -l

@

3

(b) uniform expenditure dassxﬁcanons, and .
(c) uniform u-easurynormsand standards. o )

The nanonal treasury, with the concurrence of the Cabinet
member responsible for national financial matters, may stop the
transfer of funds to an organ of state only for serious or persistent
material breach of the measures established in terms of subsection

Y ¢ T

A decision to stop the transfer of funds to a province may be taken
only in terms of subsection (2), and -
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(a) may not stop zhc mnsfer of funds for more than 120 days;
and :
(b) may be enferced mmedlately, but will lapse zctrospectlvely
’ unless Parliament approves it following a process’
.. substantially the same as that established in terms of section
. - -76(1) and prescribed by the joint rules and orders of
Parliament. This process must be completed within 30 days of
the decision by the national treasury. ‘

{4) Parliament may renew a decision to stop the transfer of funds for
. no more than 120 days at a time, following the process established
.in terms of subsection (3).

(5) Before Parliament may approve or renew a dccxsxon to stop the
transfer of funds to a province -
(a) the Audnton-General must repon to Parhament; and
(b) the province must be given an opportumty to answer the
- allegations against it, and to state its case, before a committee.

Procurement

217. (1) When an organ of state in t.he national, provincial or local sphere
of government, or any other institution identified in national
legislation, contracts for goods or services, it must do so in
accordance with a system which is fair, equitable, transparcnt,
competitive and cost-effective. -

{2) Subsection (1) docs not prevent the organs of state or institutions
_ referred to in that subsection from implementing a procurement
policy providing for -
(a) categories of preference in the allocation of contracts; and .
{b) the protection or advancement of persons, or categories of -

persons, disadvantaged by unfair discrimination.

-

- 7(3) National legislation must prescribe a framework within which the
policy referred to in subsccuon (2) may be xmplcmenwd.

Goverament gurullus
218. (1) The national government, a provmclal sovemment ord
- municipality may guarantee a loan only if the guarantee complies
- with any conditions set out in national legislation. : n

(2) National kgx‘slzn‘ﬁn referred to in subsection (1) may be enacted
only after any recommendations of the Financial and Fiscal ...z
. Commission have been considered. L e

(3) Each year, every government mast publish a report on the
" 75" guarantees it has granted.

Remuneration of persons holding public office . .- .
219. (1) An Act of Parliarrent must establish a framework for detenmmng-
(a) the salaries, allowances and benefits of members of the

. National Assembly, permanent delegates to the National
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. Council of Provinces, members of the Cabinet, Deputy
Ministers, traditional leaders and bers of nny ¢ ils of
. traditional leaders; and . ce e

. {b) the upper limit of salanes, allowanoes or benef' ts of members

of provincial legislatures, members of Executive Councils and
members of Municipal Councils of the different categories.

National legislation must establish an independent commission to
make recommendations concerning the salaries, allowances and
benefits referred to in subsection (1). .

Parliament may pass the legislation referred to in subsection (1)
only after considering any recommendations of the commission
established in terms of subsection (2).

The national executive, a provincial executi'\"e,"a municipality or
any other relevant authority may implement the national
legislaticn referred to in subsection (1) only ‘after considering any
‘rec dations of the issi blished in terms of
subsection (2).

National legislation must establish frameworks for detenmmns

-+ the salaries, allowances and benefits of judges, the Public
*" Protector, the Auditor-General, and bers of any coi

provided for in the Constinition, including the broadcasting
authority referred to in section 192. .

Financial and Fiscal Commission

Establishment and fonctions . ,

220. (1)

. 3)

.. including those listed in section 214(2).

There is a Financial and Fiscal Commission for the Repubhc

which makes recommendations envisaged in this Chapter, or in

national legislation, to Parliament, provincial legislatures and any
. other authorities determined by national legislation.

(2) The Commission is independent and subject only to the

Constitution and the law, and must be unpamzl.

The Commxssxon must function in tc:ms of an Act of Parhzmcnt
and, in pelfonmng its functions, must consider all relevant factors,

L

_ Appoiatment and fenure of memlms

f221, (1)

The Commission consists of the following women a.nd men
, appointed by the President, as head of the national executive:
(a) A chairperson and a deputy chairperson, who are full-time
members;
{b) nine persons each of whom is nominated by the Executive =

R Counal ofa provmoe, with each provmoe nommaung only .

“one person;
~.(¢) two persons nommated by orpmsed loal government in
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*r - - terms of section 163; and- - . .
(d) nine other persons. st P

(2) Members of the Commission must have appropriate expertise: Wt

(3) Members serve for a term established in terms of national
legislation. The President may remove a member from office on
" the ground of misconduct, inap'acity or incompctcnoe.

Reports :
222, The Oomxmsslon must nepon rcguhrly bo!h t0 Parlument and w the
. Pwm'.'@l?hm -

PRSI

Centrul Bank

!slnblishmeat ERUEN
223,. The South Afnun Reserve Bank is t.he cenml ba.nk of the Repubhc
and is regulated in terms of an Act of Parliament. .

e

Primary obie(l
224 (1) The pnmary ‘object of the South’African Reserve Bank is to
- protect the value of the currency in the interest of balanced and
.. » » sustainable economic growth in the Republic. ... . ;.

{2) The South African Reseive Bank, in pursit of its primary object,

*-* must perform its functions independently and without fear, favour

or prejudice, but there must be regular consukmon between the e

Bank and the Cabinet. member respons:blc for nanonal fmancul

», matters,
B N ST TR i

il’owers ‘ond functions - " ST e Ao Lang e

. zzs The powers and functions of the South African Reservé Bank are those

customarily exercised and pcrformed by central banks, which powers
* and functions must be determined by an Act of Parliament and must be

. ‘exercised or performed sub;ect to the oondmons prcscnbed in terms of

that Act.

e L et e
PRI T )

Provin_c:iql and chgl:‘Eipqﬁj:i_gl'Mb‘ﬂers

Provincial Reveilb Fonds

226. (1) There |s a Provmcul Revenue Fund for each provmoe into which
all money received by the provmcaal govemme.nt must be paid,
exccpt money msonably excluded by an Act of Parhament.

(2) Money may be withdrawn from a vamcul Rcvenue Fund only -
(a) interms of an appropriation by a provincial Act; or
(b) as a direct charge against the Provincial Revenue Fund, ‘When
- €70 . % .jtis provided for in the Constitution or a provincial Act. - .-

E) -li'evenue' allocated through ?:P'.°;in}??‘.:'9 local government in that -
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prbvinoe in terms of section 214(1), is a direct charge against that
province’s Revenue Fund.

National sources of provincial and local government funding
227. (l) Local government and each province -

..{(a) _is entitled to an equitable share of revenue msed nationally to
emable it to provide basic services and perform the functions
allocated to it; and

(b) may receive other allocations from national government - ™ i
revenue, either conditionally or uncondmonally ’

2]

-~

Additional revenue raised by provinces or mummpahncs may not
be deducted from their share of revenue raised nationally, or from
other allocations made to them out of national government
revenue. Equally, there is no obligation on the national
government to compensate provinces or municipalities that do not
" - raise revenue¢ commensurate with their fiscal capac:ty and tax ... .
base. : C e -

. L (3) A province’s equmble share of revenue raised nationally must be ,
' transferred to the province promptly and without deducuon,
. except when the transfer has been stopped in terms of section 216.

{4) A province must provide for itself any resources that it requires, in
terms of a provision of its provincial constitution, that are .
. additional to its requirements envisaged in the Constitution..

Provindial taxes

228. (l) ‘A pmvmcnl legislature may impose —

(a) taxes, levies and duties other than i income tax, valie-added
tax, general sales tax, rates on pmpeny or customs duties; .

._and L AT TN

~ {b) flat-rate surcharges on, the tax bases of any ux, lcvy or du'ty

Cieialh _that is imposed by nzuonal legislation, other than the tax

tyn--, . :- basesof corporate income tax, value-added tax, ratcson

property or customs duues .

(2) The power of a provincial legnslaruxe to impose taxes, levies,

duties and surcharg&c = . e T

(a) may ot be exercised i 2 ‘way that matemlly and

unreasonably prejudices national economic policies, econonuc

, activities across provincial boundanes, or the national’ ‘

.. mobility of goods, services, capital or labour; and

" (b) mustbe regulated in terms of an Actof Parhament, which
""" may be enacted only aftcr any recommendations of the

- Fmancnal and Fiscal ission have been oonsxdered
e woseb 1 TApaatY 1RY

Monicipal. fiml powm and functions

229. (1). Subject to subsections (2), (3) and (4), a mumcnpahty may impose -
(), rates on property and surcharges on fees for semoes prov:ded
" byor on behalf of the municipality; and i

.

e e



GOVERNMENT GAZETTE, 18 DECEMBER 1996 No. 17678 101
CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No. 108, 1996

Chapter 13 - Finance

{b) if authorisec by national legislation; other taxes, levies and
‘ duties appropriate to local government or to the category of
local government into which that municipality falls, but no
municipality may impose income tax, value-added tax,
general sales tax or customs duty.

(2) The pbwer of a municipality to impose rates on property, .
surcharges on fees for services provided by or on behalf of the
municipality, or other taxes, levies or duties -

(a) may not be exercised in a way that materially and
unreasonably prejudices national economic policies, economic
activities across municipal boundaries, or the national
mobility of goods, services, capital or labour; and

(b) may be regulated by national legislation.

(3) When two municipalities have the same fiscal powers and
functions with regard to the same area, an appropriate division of
those powers and functions must be made in terms of national
legislation. The division may be made only after taking into
account at least the following criteria: .

(a) The need to comply with sound principles of taxation.

(b). The powers and functions performed by each municipality.

(c) The fiscal capacity of each municipality.

(d) The effectiveness and efficiency of raising taxes, levies and
duties. .

(e) Equity.

(4) Nothing in this section precludes the sharing of revenue raised in
terms of this section between municipalities that have fiscal power .
and functions in the same area.

(5) National legislation eavisaged in this section may be enacted only
after organised local government and the Financial and Fiscal
. Commission have been consulted, and any recommendations of

the Commission have been considered.

-

Provincial and municipal loans
230. (1) A province or a municipality may raise loans for capital or current
expenditure in accordance with reasonable conditions determined -
by national legislation, but loans for current expenditure -
(a) may be raised only when neoessary for bridging purposes
during a fiscal year; and
(b) must be repaid within twelve months.

(2) National legislation referred to in subsection (1) may be enacted ‘
only after any recommendations of the Financial and Fiscal
Commission have been considered.
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Chapter 14 .

General Provisions

"_International Law ‘'

Intenutlonul ugreenents e
231. (1) The negotiating gand s:gmng of all'interniationial agreements is the
responsibility of the national executive: ;.

(2) "An international agreement binds the Repubhc only after ithas <
U." been approved by resolution in both the National Assembly and
. <the National Coincil of Provinces; unless it is an agreement:
refcmdtoinsubseaionﬂ),‘., R VAT SR TOUR R 1
»::41:(3) - An'international agreement of a techmcal, admmxsuauvc or. .7i:
exccutive nature, or an agreement which does not require either -
ratification or accession, entered into by the nanonal cxccunve, i
_binds the Republic without approval by t.hc Natxonal Asscmbly
- and the Nauona] bounal of Provmoes, but must be ubled inthe
! Asscmbly and the COun. wn.hm a reasonable hmc.

o s i
' (4) Any mtzmauonal agreement becomes law jn the Repubhc when it
wi: 1,15 enacted into law by, national leglslatlon, but a self-executing

- provision of an agreement that has been approved by Parliament is
;s law in the Republic unless it is mconsnstcnt with the Constitution
i oranActofParhament. Tyt e eavetls

irln

(5) The Republic is bound by international agreements wluch were, 3
I F]

bmdmg on :he chubhc when this Oonsutunon took effect_ -

Customry internotional law Fomnea

" 232:- Customary international law is law in'the Republ!c unléss it is
inconsi thh thc Constituti oranActofPaxhament.

Toaiitem oo cr ettt aw e
Application of mernoﬁouul law 2L iiml aen Bee
233. When interpreting any legislation, every court must prefer any
,! reasonable interpretation of the legislation that is consistent with
international law over any alternative interpretation that is mconsxstmt
with mtcmatlonal lawe... oo s er s L e
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Other matters

Charters of Rights TR A

234. Inorder to deepen the culture of dem y established by the
Constitution, Parliament may adopt Chamrs of Rxghts consistent with
the provisions of the Consumnon. Lo

Self-determination’

23S. The right of the South African people as 2 whole to self-determination,
as manifested in this Constitution, does not preclude, within the
framework of this right, recognition of the notion of the right of self-
determination of any community sharing a common cultural and
language heritage, within a territorial entity in the Republic or in any .
other way, determined by nauonal kgislation. .. . . :

Flndiug for political parties - - - - -
236. To enhance multi-party democracy, national Ieg;slauon must provide
. for'the funding of political parties participating in national and
provincial legislatures on an eqmtable and pmpomonal basis.

Diligent performance of obligations
237. All constitutional obhynons must be petfonned d:hgent.ly and without
.l delay. . L . . .

Aguq nd dolegnﬂol o
238. An executive organ of sline 'm any sphere of governmcnt may -
(@) dclegatc any power or function that is to be exercised or
performed in terms of legislation to any other executive organ
“imts e of state; provided the delegation is consistent with the
-**"* legislation in terms of which the power is exexused or the
REIRR TR ? function is performed; or © --t" 7
(b) exercise any power or perform any funcuon for any othee
executive organ of state on an agency or delegation basis.

Dofinillons CooT
239. Inthe Consutunon, unless :he oontext ' indicates othe:wxse

“national legislation” includes- ., - . - N
. (a) . subordinate lcgislation made in terms of an Act of Parhament;
and .. L4 e

(b) legxslauon that was in force when the Constmmoﬁ took effect
and that is administered by the nauonal govemmcm;

*organ of state” means ~ . .. S :2‘.‘
":(a) any department of state oradxmmstrauon mt.henauonal.

provincial or local sphere of government; or - ..rr
(b) any other functionary or institution = DA
(i) exercising a power or performing a function in terms of
the Constitution or a provingial constitution; or
(ii) exercising a public power or performing a public
function in terms of any legislation,
but does not include a court or a judicial officer;
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*“provincial legislation” includes —

(a) subordinate legislation made in terms of a provincial Act; and

{b) legislation that was in force when the Constitution took effect
and that is administered by a provincial government.

Inconsistencies between ditferent texts
240. In the event of an inconsistency between different texts of the
Constitution, the English text prevails.

Transitional arrangements .

241. Schedule 6 applies to the transition to the new constitutional order
established by this Constitution, and any matter incidental to that
transition.

Repeal of lows
242. The laws mentioned in Schedule 7 are repealed, subject to section 243
and Schedule 6.

~ Short title and commencement
243. (1) This Act s called the Constitution of the Republic of South Africa,
1996, and comes into effect as soon as possible on a date set by
the President by proclamation, which may not be a date later than
1 July 1997.

The President may set different dates before the date mentioned in
subsection (1) in respect of different provisions of the Constitution.

(2

~

(3) Unless the context otherwise indicates, a reference in a provision
of the Constitution to a time when the Constitution took effect
must be construed as a reference to the time whm that provision
took effect. :

(4) If a different date is set for any particular provision of the
.Constitution in terms of subsection (2), any corresponding
- provision of the Constitution of the Republic of South Africa,
1993 (Act 200 of 1993), mentioned in the proclamation, is
repealed with effect from the same date,

Sections 213, 214, 215, 216, 218, 226, 227, 228, 229 and 230
come into effect on 1 January 1998, but this does not preclude the
enactment in terms of this Constitution of legislation envisaged in
any of these provisions before that date. Until that date any
corresponding and incidental provisions of the Constitution of the
Republic of South Africa, 1993, remain in force.

(s

~
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Schedule 1

National Flag -

(1)  The national flag is rectangular; it is one and a half times longer than it
is wide. '

(2) Itis black, gold, green, white, chilli red and blue.

(3) It has a green Y-shaped band that is one fifth as wide as the flag. The
centre lines of the band start in the top and bottom corners next to the
flag post, converge in the centre of the flag, and continue horizontally
to the middle of the free edge. ,

(4) The green band is edged, above and below in white, and towards the
flag post end, in gold. Each edging is one fifteenth as wide as the flag.

{(5) The triangle next to the flag post is black.

{6) The upper horizontal band is chilli red and the lower horizontal band
is blue. These bands are each one third as wide as the flag.
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Schedule 2

Oaths and
Solemn Affirmations

Oath or solemn offirmation of Presidest and Acting President .-
1. The President or Agdng President, before the President of the -
Constitutional Court, must swear/affirm as follows: -~ -

In the presence of everyone assembled here, and in full
realisation of the high calling I assume as President/Acting
. President of the Republic of South Africa, I, A.B., sweat/
i i. . solemnly affirm that I will be faithful to the Republic of South
* Africa, and will obey, observe, uphold and maintain the
Constitution and all other law of the Republic; and I solemnly
and sincerely promise that I will always -

Q promote all that w:ll advanoe :he Republic, and oppose all
that may ham it;

7+ @ protect and promote the rights of all South Africans;

‘Q discharge my duties with all my strength and talents 1o ;h‘e" '
. best of my knowkdge and abuhty and true © the dxcutes of
" my conscience;

o DI. do justice to all; and

. en

“"Q " ‘devote myself to the well-bems of the Republxc and all of i m

people.
- - (In the case of an oath: So help me God.)

Oath or solen affirmation of Depoty President L
2, . The Depury President, before the President of the Constitutional Court,
must swurlafﬁrm as follows .

In the presence of everyone asscmbled here, and in full
realisation of the high calling I assume as Deputy President of
the Republic of South Africa, I, A.B., swear/solemnly affirm
that I will be faithful to the Republic of South Africa and will
:  obey, observe, uphold and maintain the Constitution and all
. +other law of the Republic; and I solemnly and sincerely
- promise thatI will always~. - ... ...+

Q' promote all that will advance the chubhc. and oppose all
that may harm it;
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be a true and faithful counsellor;

dtschargc my dunes with all my strength and talents to the
best of my knowlcdgc and ablhty and ‘true to the dictates of
my conscxmce,

doj |usuce to all and

peaple. 7. i3 T

(In the case of an cath: So help me God.)

Oath or solemn affirmation of Ministers and Deputy Ministers

3.

Each Minister and Deputy Minister; before the Président of the . .- ¢
Constitutional Court or another judge designated by the President of |
the Constitutional Court, must swear/affirm as follows: . ...

1, A.B., swear/solemnly affirm that I will be faithful to the

= Republic of South Africa’and will obey, respect and uphold

:: the Constitution and all other law of the Republic; and I
. .. undertake to hold my office as Minister/Deputy Minister with
:; -~ honour and dignity; to be a true and faithful counsellor; not

to divulge directly or indirectly any secret matter entrusted to
me; and to perform the functions of my office conscientiously
and to the best of my ability.

(In'the case of an cath: So help me God. '

Oath or solemn affirmation of members of ﬂ:o National Asscmbly,
permanent delegates to the National Council of Provinces and
members of the provinaul legislatures

4.

Ty Meémbeis of the National Aseembl.y, pen,mnent deleytcs to the

National Council of Provinces and members of provincial
legislatures, before the President of the Constitutional Court or a
"3 judge designated by the President of the Constitutional Court, must

swear or affirm as follows:

1, A.B., swear/solemnly affirm that I will be faithful to the

Republic of South Africa and will obey, respect and uphold
the Consutunon and all other law of the Repubhc; and I

“solemnly promise to' pcxform my fu.nctxons as 2 member of the

National Assembly/ permanent delegate to the National

- " Council of Provinces/member of the legislature of the
.- . province of C.D. to the bést of my szhty

(ln!hemseofanoath. SohclpmcGod)

et

e
T .

i (2) ‘Persons filling a vacancy in the Natlonal Asscmbly, a permanent
»+-:delegation to the National Council of Provinces or a provincial
legislature may swear or affirm in terms of subitem (1) before the

. presiding ofﬁcer of the Assembly, Counql or leglslamre, as the
case may be.

it e ..f".
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Oath or solemn affirmation of Premiers, Acting Premiers and members

of provincial Executive Councils \

5. The Premier or Acting Premier of a province, and each member of the
Executive Council of a province, before the President of the
Constitutional Court or a judge designated by the President of the
Constitutional Court, must swear/affirm as follows:

I, A.B., swear/solemnly affirm that I will be faithful to the
Republic of South Africa and will obey, respect and uphold
the Constitution and all other law of the Republic; and |
undertake to hold my office as Premier/Acting Premier/
member of the Executive Council of the province of C.D. with
honour and dignity; to be a true and faithful counsellor; not
to divulge directly or indirectly any secret matter entrusted to
me; and to perform the functions of my office conscientiously
and to the best of my ability. '

([ﬁ the case of an oath: So help me God.)

Oath or solemn affirmation of Judicial Officers
6. (1) Each judge or acting judge, before the Chief Justice of the Supreme
. Court of Appeal or another judge designated by the Chief Justice,
must swear or affirm as follows:

I, A.B., swear/solemnly affirm that, as a Judge of the
Constitutional Court/Supreme Court of Appeal/High Court/
E.F. Court, I will be faithful to the Republic of South Africa,
will uphold and protect the Constitution and the human
rights entrenched in it, and will administer justice to all
persons alike without fear, favour or prejudice, in accordance
with the Constitution and the law.

(In the case of an oath: So help me God.)

(2) A person appointed to the office of Chief Justice of the Supreme
Court of Appeal who is not already a judge at the time of that
appointment must swear or affirm before the President of the
Constitutional Court.

(3) Judicial officers, and acting judicial officers, other than judges,
must swear/affirm in terms of national legislation.
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Schedule 3
Election Procedures B

Part A - Election Procedures
for Constitutional Office-Bearers

Application
1.  The procedure set out in this Schedule applies whenever - _ .
{(a) the National Assembly meets to elect the Premdent, or the Speaker
~“or Deputy Speaker of the Assembly,
(b) the National Council of Provmces meets t0 elect its Chalrperson
.ora Deputy Chatrperson, or
(c) a provincial leglslature meets to elect the Prermer of the province
or the Speaker or Deputy Speaker of the lcglslature -

Nominations
2. The person pre51dmg at a meeting to which this Schedule applles must
call for the nomination of candidates at the meeting,. -

Formal requirements
3 (1) A nomination must be made on the form prescnbed by the'rules -
) mentioned in item 9.
(2) The form on which 2 nomination is made must be signed -
(2) by two members of the National Assembly, if the President or
the Speaker or Deputy Speaker of the Assembly is to be
“elected;
(b) on behalf of two provincial delegations, if the Chairperson or
a Deputy Chairperson of the National Council of Provinces is
10 be elected; or
(c) by two members of the relevant provincial legislature, if the
Premier of the province or the Speaker or Deputy Speaker of
the leg1slature is to be elected.

(3) - A person who is nommated must indicate acceptance of the
nomination by signing either the nomination form or any other
form of written confirmation. - .

Announcement of names of candidates .

4. Atameeting to which this Schedule appl:es, the person presxdmg must _
announce the names of the persons who have beén nominated as
candidates, but may not permit any debate.
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Single candidate
If only one candidate is nominated, the person presiding must declare
that candidate elected. T o

5.

Election procedure
If more than one candidate is nominated - .

6.

(a) 2 vote must be taken at the meeting by secret ballot;

{b) each member present, or if it is a meeting of the National Council

(C)

of Provinces, each provmce reprcsented at the meeting may cast
onc vote, and ~

the person pres1d1ng must declare elected the candldate who
receives a majority of the votes.

Elimination prucedure

7.

(1

'If no candidate receives a ma]onty of the votes, the candidate who
receives the lowest number of votes must be eliminated and 2

' farther vote taken on the rernammg candidates in accordance with

item 6. Tlns procedure must be repeatcd untd a candldate receives

‘a ma]onty of the votes.

)

When applying subitem (1), if two or more candidates each have
the lowest number of votes, a separate vote must be taken on
those candidates, and repeated as often as may be necessary to
determine which candtdate is to be ¢eliminated.

Further meetings

8.

(1)

If only two candidates are nominated, or if only two candxdatcs _
remain after an elimination proccdure has been applied, and those

. two candidates receive the same number of votes, 2 further

meeting must be held w1thm seven days, at a time determined by

| .the person presxdmg

(2)

If a further meeting is held in terms of subitem (1), the procedure

. prescribed in this Schedule must be applied at that meeting as if it
. were the first meeting for the election in question.

(1)

(2)

The Presldent of the Constmmonal Court must make rules
prescnbmg -
(a) the procedure for meetings to which this Schedule applies;
(b) the duties of any person presiding at a meeting, and of any

- person assisting the person presiding; K
(c) the form on which nominations must be submitted; and
{d) the manner in which voting is to be conducted.
These rules must be made known in the way that the President of
the Consntutlonal Court deterrmnes
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Part B - Formula to Determine Party
Participation in Provincial Delegations to
the National Council of Provinces

1. The number of delegates in 2 provincial delegation to the National
Council of Provinces to which a party is entitled, must be determined
by multiplying the number of seats the party holds in the provincial
legistature by ten and dividing the result by the number of seats in the
legislature plus one.

2. If a calculation in terms of item 1 yields a surplus not absorbed by the
delegates allocated to a party in terms of that item, the surplus must
compete with similar surpluses accruing to any other party or parties,
and any undistributed delegates in the delegation must be allocated to
the party or parties in the sequence of the highest surplus.
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Schedule

Functional Arecas of Concurrent
National and Provincial

Legislative Competence

Part A

Administration of indigenous forests

Agriculture

Airports other than international and national airports
Animal control and diseases

Casinos, racing, gambling and wagering, excluding lotteries and sports pools
Consumer protection

Cultural matters

Disaster management

Education at all lcvcls, excludmg tertlary cducauon '
Environment 7 .

Healthservices '~~~ ¢ " D

Housing SRR ' -

Indigenous law and’ customary law, sub]cct to Chaptcr 12 of the Consntunon

Industrial promotion : o :

Language policy and the regulation of official languagcs to the extent that the
provisions of section 6 of the Constitution expressly confer upOn thc
provincial lcglslatures Ieglslanve competence - ‘ )

Media services directly controlled or provided by the prdvincial goifcmment,
subject to section 192

Nature conservation, excluding national parks, national botanical gardens
and marine resources _ »

Police to the extent that the provisions of Chapter 11 of the Constitution
confer upon the provincial legislatures legislative compctcni:c

Pollution control

Population development

Property transfer fees

Provincial public enterprises in respect of the functional areas in this Schedule
and Schedule 5

" Public transport

Public works only in respect of the needs of provincial government
dcpartmcnts in the discharge of their responsibilities to administer
functions specifically assigned to them in terms of the Constitution or
any other law

" Regional planning and development
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Road traffic regulation

Soil conservation

Tourism

Trade

Traditional leadership, subject to Chapter 12 of the Constitution
Urban and rural development . ' ‘

Vehicle licensing '

Welfare services-

Part B g ,

The following local govemment matters to the extent set out in section
155(6)(a) and (7):

~ Air pollution

Building regulations

Child care facilities

Electricity and gas reticulation

Firefighting services ’

Local tourism

Municipal axrports

Municipal planning

Muricipal health services

Municipal public transport .

Municipal public works only in respect ‘of the needs of mun1c1pahues in thc
discharge of their responsibilities to administer functions specnﬁcally
assigned to them under this Constitution or any other law L

Pontoons, ferries, jetties, piers and harbours, excludmg the rcgulatlon of
international and national shipping and matters related thereto

Stormwater management systems in built-up areas

Tradmg regulatxons o , o

Water and sanitation servxccs lumted to potable water supply systems and
_domestic waste-water and sewage dnsposal systcms
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Schedule 5

Functional Areas of Exclusive

Provincial Legislative Competence

Part A

Abattoirs

Ambulance services

Archives other than national archives
Libraries other than national libraries
Liquor licences

Museums other than national museums
Provincial planning

Provincial cultural matters

Provincial recreation and amenities
Provincial sport

Provincial roads and traffic

Veterinary services, excluding regulation of the profession

Part B

The following local government matters to the extent set out for provinces in
section 155(6){a) and (7):

Beaches and amusement facilities

Billboards and the display of advertisements in public places

Cemeteries, funeral parlours and crematoria ’

Cleansing

Control of public nuisances

Control of undertakings that sell liquor 1o the public

Facilities for the accommodation, care and burial of animals

Fencing and fences

Licensing of dogs

Licensing and control of undertakings that sell food to the public

Local amenities

Local sport facilities

Markets

Municipal abattoirs

Municipal parks and recreation

Municipal roads

Noise pollution

Pounds
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Public places

Refuse removal, refuse dumps and solid waste disposal
Street trading B o C
Street lighting

Traffic and parking
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‘Schedule 6

Transitional Arrangements

Definitions
1. In this Schcdulc, unless i mcon51stcnt with thc contcxt -
' “homeland” means a part of the Repubhc whrch before the previous

Oonsututron took effect, was dealt with in South African
legislation as an independent or a self-governmg terntory,

“new Constitution” means the Constrtunon of the chubhc of South
Africa, 1996

“old order legislation” means lcgrsiat;on enacted before the previous
- Constitution took effect;

“previous Constitution” means the Constrtutlon of the Republic of
South Afrrca, 1993 (Act 200 of 1993)

(ontmuunon of existing low. -
2. (1) All law that was in force when the new Constrtunon took effect,
continues in force, subject to -
“{a) any amendment or repeal; and
"4« (b) consistency with the new Constitution :

{2) Ol order legxslauon that continues in force in terms of subitem (1) -
(a). does not have a wrder apphcanon, terrrtorlally or otherwise,
' than it had beforc the previous Constltutlon took effect unless
subsequently amended to have a wider applrcauon, and
(b) continues to be admrmstered by the authormcs that
* administered it when the new Consntunon took effect, subject
to the new Consntuuon

Inlerpreinhon of existing legislation
3. (1) Unless inconsistent with the context or clearly inappropriate, a
o reference in any legislation that cxrstcd when the new Constitution

took effect = - ,

{a) to the Republic of South Africa or a homeland (except when
it refers to a territorial area), must be construcd asa rcference
to the Republic of South Africa under the new Consntuuon, )

(b} to Parhament, the National Asscmbly or the Scnatc, must be’
. construcd asa rcferencc to Parhamcnt, the National Assembly
or thc National Councrl of Provmccs under the new
" Constitution; '
{c) to the President, an Executive Deputy Prcsrdcnt a Minister, a
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Deputy Minister or the Cabinet, must be construed as a
reference to the President, the Deputy President, 2 Minister, a
Deputy Minister or the Cabinet under the new Constitution,
subject to item 9 of this Schedule;
. (d) to the President of the Senate, must be construed as a
- reference to the Chairperson of the National Council of
_ Provmces, ' ‘ o o ‘

(e) toa provmmal legislature, Prcmlcr, Executive Counc:l or
member of an Executive Council of a province, must be
construed as a reference to a provincial legislature, Premiet,
Executive Council or member of an Executive Council under
the new Constitution, subject to item 12 of thlS Schedule, or

(f) ‘to an official Ianguage or languages, must be construed asa

 referénce to any of the off1c1al languages under the new
" Constitution.

(2) Unless inconsistent with the context or clearly inappropriate, a
reference in any remaining old order legislatiéﬁ -
{a) to a Parliament, 2 House of a Parliament or a legislative
assembly or body of the Republic or of 2 homeland, must be
. construed as a reference to -

7 (i) Parliament under the new Consntutlon, if the
administration of that legxslatxon has been allocated or
assigned in terms of the previous Constitution or this . -
Schedule to the national executive; or

(i) the provincial legislature of 2 province, if the
administration of that legislation has been allocated or
assigned in terms of the previous Constitution or this

. Schedule to a provincial executive; or .
(b) to a State Presxdent, Chief Mmlster, Admmlstrator or other
" chief executive, Cabinet, Ministers’ Council or executive
) counc1I of the Repubhc or, of a homeland must be construed

asa reference to -

(ij the Prc51dcnt under the new Consututlon, if the
administration of that leglslauon has been allocated or
assigned in terms of the previous Constitution or this
Schedule to the national executive; or L

, - (i) the Premier of a province under the new Constxtunon, if
- == ...~ . - . the administration of that legislation has been allocated
or assigned in terms of the preirious Constitution or this
. Schedule to a provincial executive.

Nuhonu! Assembly ,

(1) Anyone who was a member or offlce-bearer of the Nanonal
Assembly when the new Constltunon took effect, becomes a
member or office-bearer of the National Assembly under the new
Consntunon, and holds office as a mcmber or office-bearer in

~ terms of the new Constitution.



GOVERNMENT GAZETTE, 18 DECEMBER 1996 No. 17678 123

CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 Act No. 108, 1996

Schedule 6 - Transitional Arrangements

(2). The National Assembly as constituted in terms of subitem (1} must
be regarded as having been elected under the new Constitution for
-a term that expires on 30 April 1999. . -

{3) The National Asscmbly consists of 400 members for the duration
' of its term that expires on 30 Apnl 1999, sub]cct to section 49(4)
~ of the new Constitution.

(4) The rules and orders of the National Asscmbfy in force when the
new Constitution took effect, continue in force, sub]ect 10 any

_ _amendmcnt or repcal

Unhmshed business before Purllument : :

5. (1) Any unfinished business before the National Asscmbly when the

' new Constitution takes effect must be proceeded with in terms of
the new Constitution, '

(2) Any unfinished business before the Senate when the new |
Constitution takes effect must be referred to the National Council
of Provmccs, and the Council must proceed thh that business in

-+ terms of the new Constitution, -

Elections of National Assembly , :
6. (1) No election of the National Assembly may bc held before 30 April
' 1999 unless the Assembly is dissolved in terms of section 50{2)
.. after a motion of no confidence in the Prcsxdcnt in terms of section
102(2) of the new Constitution. :

2) SCCthll 50{1) of the new Constitution is suspended until 30 April
1999. :

--.(3) - Despite the repeal of the previous Constitution, Schedule 2 to that
Constitution, as amended by Annexure A to this Schedule, applies —
(a) to the first election of the National Assembly under the new
Constitution; :
(b} to the loss of membershlp of the Assembly in circumstances
_other than those provided for in section 47(3) of the new
Constitution; and
(c) to the filling of vacancies in the Assembly, and the
e supplementation, review and use of party lists for the filling of
vacancies, until the second c[ectlon of the Asscmbly under the
new Constitution.

(4) Section 47(4) of the new Constitution is suspended until the
second election of the Nanonal Assembly under the new
Constltutlon

Nuhonul (ounul of Provmces
7. {1} For the period which ends immediately bcfore the ﬁrst sitting of a
provincial legxslature held after its first election under the new
Constitution —
- (a) the proportion of party representation in thc province’s
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delegation to the National Council of Provinces must be the
same as the proportion in which the province’s 10 senators
were nominated in terms of section 48 of the previous
~Constitution; and . 7 _ _
. {b) the allocation of permanent délegatcs and spcciél delegates to
the parties represented in the provincial legislature, is as

follows:
PROVINCE PERMANENT DELEGATES SPECIAL DELEGATES
1. Eastern Cape R . )
ANC5 . _ ANC4
NP1 o
2. Free State o _
ANC 4 o ANC 4
FF 1 R '
NP1 " R
3. Gauteng
ANC 3 RS - ANC3 .
DP1
FF1 -
NP 1 - NPT
4. KwaZulu-Natal i o L
ANC1 ANC 2
~..DP1 : S
IFP 3 IFP 2
NP1
5.  Mpumoalonga . : S AP B
ANC 4 4 ANC 4
FF1° o ' Lo
NP1
6. Northern Cape - o o
ANC 3 - ANC2
FF 1 -
NP2 ‘ NP2 .
7. Northern | . o . - _
Province ANC 6 ANC 4
8. North West : ‘ ‘ o
ANC4 ANC 4
FF 1 .
NP 1
9. Western Cope : '
' ANC 2 L ~ ANC1
e
NP3 NP3
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(2} A party represented in a provincial legislature -
' (a) must nominate its permanent delegates from among the
‘persons who were senators when the new Constitution took
‘effect and are available to serve as permanent delegates; and
* {b) may nominate other persons as permanent delegates only if
- none or an insufficient number of its forrncr SENators are
available.

(3) A provincial legislature must appoint its permanent delegates in
- accordance with the nominations of the parties.

(4) Subitems (2) and (3) apply only to the first appointmcnt of
- permanent delegates to the National Council of Provinces.

' (5} Section 62(1) of the new COHStltuthIl does not apply tothe
' nomination and appomtrnent of formcr senators as permanent
delcgates in terms of thls item.

(6) The rules and orders of the Senatc in force when the new

o ) Consntunon took effect, must be applied in respect of the business
of the National Council to the extent that they can be applied,
subject to any amendment or repeal.

Former senators .
8. (1) A former senator who is not appomtcd asa permanent delegate to
- the National Council of Provinces is entitled to become a full
' voting member of the legislature of the provmcc from which that
person was nominated as a senator in terms of section 48 of the
~ previous Constitution.

(2) If a former senator elects not to become a member of a provincial
legistature that person is regarded as having resigned as a senator
the day before the new Constitution took effect.

(3) The salary, allowances and benefits of a former senator appointed
as a permanent delegate or as a member of a provincial legislature
- may not be reduced by reason only of that appointment. -

National exetuhve
9. () Anyone who was the President, an Execunvc Deputy Pre51dent, a
Minister or a Deputy Minister under the previous Constitution
- when the new Constitution took effect, continues in and holds
- that office in terms of the new Constitution, but subject to subitem
{2).

(2) Until 30 April 1999, sections 84, 89, 50, 91, 93 and 96 of the new
Constitution must be regarded to read as set out in Annexure B to
this Schedule.

(3) Subitem (2) does not prevent a Minister who was a senator when
- the new Constitution took effect, from continuing as a Minister
referred to in section 91{1}(a) of the new Constitution, as that
section reads in Annexure B.”©
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Provincial legislatures . - .. .. . -

10.

{1)

{2)

(3)

Anyone who was 2 member or offtce-bearer ofa provmcc s
legislature when the new Constitution took effect, becomes a
member or office-bearer of the legislature for that province under
the new Constitution, and holds office as a member or office-

. bearer in terms of the new Constitution and any provincial

constitution that may be enacted.

A provincial legislature as constituted in terms of subitem (1) must
be regarded as having been elected under the new Constitution for
a term that cxplrcs on 30 Aprll 1999

For the duration of its term that expucs on 30 Apnl 1999 and subject
to section 108(4), a provincial legislature consists of the number of

!members determined for that legislature under thc prcvrous

(4

Constitution plus the number of former senators who became
members of the legislature in terms of item 8 of this Schedule.

The rules and orders of a provinciall legistature in force when the
new Constitution took effcct, contmue in force, sub1cct to any
amendment or repeal

Elections of provincial legislatures .

11.

(1)

(2)

Despite the repeal of the previous Constitution, Schedule 2 to that
Consntunon, as amended by Anncxure A to this Schedule, applles -
(a) to the ﬁrst elecuon of a provmcnal lcgrslature under the new
, Constltutron, ,
(b) to the loss of membershlp ofa legtslaturc in circumstances
other than those provaded for in section 106(3) of thc new
) 'Constltunon, and e
(c) to the filling of vacancies in a legislature, and the °
supplementation, review and use of party lists for the filling of
- - vacancies, until the second election of the legislature under the
- new Constitution.

Section 106(4) of the new Constitution is suspended in respect of
provincial legislature until the second election of the leglslature

)

. under the new Constltutlon

Provincial executives

12.

(1)

(2)

Anyone ‘who ‘was the Premier or 2 member of the Executive
Council of a province when the new Constitution took effect,
continues in and holds that office in terms of the new Constitution
and any provincial constitution that may be enacted, but subject
to subitem (2). - '

Until the Premier elected after the first election of a province’s

legislature under the new Constitution assumes office, or the

" province enacts its constitution, whichever occurs first, sections
+ 132 and 136 of the new Constitution must be regarded to read as

" set out in Annexure C to this Schedule.
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Provincial constitutions -
13. - A provincial constitution passed before the new Constitution took
effect must comply with section 143 of the new Constitution.

Assignment of legislation to provinces
14; (1) Legislation with regard to a matter within a functional area listed
in Schedule 4 or § to the new Constitution and which, when the
. new Constitution took effect, was administered by an authority
" . within the national executive, may be assigned by the Presxdent, by
proclamztlon, t0an authority within 2 provincial executive
designated by the Executive Council of the province.

(2). To the extent that it is necessary for an assignment of legislation
under subitem (1) to be effectively carried out, the President, by
proclamation, may -
(2) amend or adapt the legislation to rcgulate its mterpmauon or
. apphcatxon, o
(b) where the assignment does not apply to the whole of any
.. . piece of legislation, repeal and re-enact, with or without any
am dments or adaptations referred to in paragraph (a),
those provisions to which the assignment applxcs or to the
extent that the asmgnmcnt applies to them; or
" (¢) regulate any other marter necessary as a result of the
._ assignment, including the transfer or secondment of staff, or
‘the transfer of assets, liabilities, rights and obligations, to or
from the nat'onal or a provincial executive or any department
of state, administration, security service or other institution.

(3) (a A copy of each proclamation issued in terms of subitem (1) or
. (2) must be submitted to the National Assembly and the
National Council of Provinces within 10 days of the

. publication of the proclamation.

(b) If both the National Assembly 3nd the Nauonal Council by
resolution disapprove the proclamation or any provision of it,
the proclamation or provision lapses, but without affecting -
(i) the validity of anything done in terms of the

proclamation or provision before it lapsed; or
(ii) - a right or privilege acquired or an obligation or liability

incurred before it lapsed.

e B (4); When legnslanon is awgncd under subxtem (l), any reference in
thc legislation to an authority admxmstermg it, must be construed
asa reference to the authority to which it has been assigned.

. (5) Any assignment of legislation under section 235(8) of the previous
v Constitution, including any amendment, adaptation or repeal and

re-enactment of any legislation and any other action taken under
.. that sectiogl, is regarded as having been done under this item.

Existing legislation outside Parlioment’s legislative power -
15. "(1) An authority within the national executive that administers any
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legislation falling outside Parliament’s legislative power when the
new Constitution takes effect, i to admini

that legislation until it is assigned to an authomy within a
provincial executive in terms of item 14 of this Schedule.

2

~

Subitem m lapses two years after the new Const'gtution'mok effect.

Courts .
16. (1) Every court, including courts of traditional leaders, existing when
" the new Constitution took effect, continues to function and to

exercise jurisdiction in terms of the legislation applicable to it, and
anyone holding office as a judicial officer continues to hold office
in terms of the legislation applicable to that office, subject to -
(a) any amendment or repeal of that legislation; and
(b) consistency with the new Constitution.

(2) (a) The Constitutional Court established by the previous
Constitution becomes d:e Constitutional Court under the new
Constitution,
Anyone holding office as the President, the Deputy President
or a judge of the Constitutional Court when the new
Constitution takes effect, becomes the President, the Deputy
President or a judge of the Constitutional Court under the
new Constitution, and continues in office for the unexpired
portion of their term as fixed by section 176(1) of the new
Constitution.
.(3) (a) The Appellate Division of the Supreme Court of South Africa
becomes the Supreme Court of Appeal under the new.

" Constitution.

(b) Anyone bolding office as the Chief Justice, the Deputy Chief
Justice or a judge of the Appellate Division when the new
Constitution takes effect, becomes the Chief Justice, the
Deputy Chief Justice or a judge of the Supreme Court of

" Appeal under the new Constitution.

(4) (a) A provincial or local division of the Supreme Court of South
Africa or 2 supreme court of a homeland or a general division
of such a court, becomes a High Court under the new
Constitution without any alteration in its area of junsdiction,
subject to any rationalisation contemplated in subitem (6).
Anyone holding office or deemed to hold office as the Judge
President, the Deputy Judge President or a judge of a court
referred to in paragraph (a) when the new Constitution takes
effect, becomes the Judge President, the Deputy Judge President
or a judge of such a court under the new Constitution, subject

' to aay rationalisation contemplated in subitem (6).

(b

-~

-~

(5) Unléss inconsistent with the context or clearly ina ppropriate, a
" reference in any legislation or process to - . .
. (a) the Constitutional Court under the prcvxous Consutunon,
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must be construed as a reference to the Consnrunonal Court
under the new Constitution; ‘
(b) the Appellate Division of the Supremc Court of South Africa,
. must be construed as a reference to the Supreme Court of
~ Appeal; and _
(c) a provincial or local division of the Supreme Court of South
Africaora suprcmc court of a homeland or 'gcnerél division
- of that court, must be construed as a reference to a High
- Court. - |

(6} (a) Assoon as is practical after the new Constitution took effect
all courts, including their structure, composition, functioning
and jurisdiction, and all relevant legislation, must be
rationalised with a view to establishing a judicial system
suited to the requu'emcnts of the new Constitution.

(b). The Cabinet member responsible for the administration of
justice, acting after consultation with the Judicial Service
Commission, must manage the ratlonahsatxon cnv1saged in
paragraph (a).’

Cases pendmg before courts-

17.  All proceedings which were pending before a court whcn the new
Constitution took effect, must be disposed of as if the new Constitution
had not been é_néctcd, unless the interests of justice reqﬁirc otherwise.

Prosecuting authority '

18. (1) Section 108 of the previous Constitution continues in force until
the Act of Parliament envisaged in section 179 of the new
Constitution takes éffcét. This subitem does not affect the
appointment of the National Du:cctor of Publlc Prosccunons in

‘terms of section 179.

(2) Anattorney-general holdihg office when the new Constitution
takes effect, continues to function in terms of the legislation
applicable to that office, subject to subitem (1}.

Oaths and offirmations
19. A person who continues in office in terms of this Schedule and who has
~ taken the oath of office or has made a solemn affirmation under the
previous Constitution, is not obliged to repeat the oath of office or
solemn affirmation under the new Constitution.

Other constitutional institutions
20. (1) In this section “constitutional institution” means —
{(a} the Public Protector; '
(b) the Human Rights Commission;
(c) the Commission on Gender Equality;
(d) the Auditor-General; :
- (e) the South African Reserve Bank;
{(f) the Financial and Fiscal Commission;
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(g) the Judicial Service Commisston; or_- -
(h) the Pan South African Language Board. -

A constitutional institution established in terms of the previous
" Constitution continues to function in terms of the legislation

applicable to it, and anyone holding office as.a commission
member, a member of the board of the Reserve Bank or the Pan

" South African Language Board, the Public Protector or the

(3)

Auditor-General when the new Constitution takes effect, continues
to hold office in terms of the legislation applicable to that office,
subjectto - . : :

(a) any amendment or repeal of that legislation; and

(b} consistency with the new Constitution, :

Secnons 199(1), 200(1), (3) and (S) to (11) and 201 to 206 of the

. prevxous Constitution continue in force until repealed by an Act of

4)

" Parliament passed in terms of section 75 of the new Constitution.

The members of the judigia'lr Service Commission referred to in
section 105(1)(h) of the previous Constitution cease to be
members of the Commission when the members referred to in -
section 178(1)(i) of the new Constitution are appointed.

(5) (a) The Volkstaat Council established in terms of the previous

Constitution continues to function in terms of the legislation
applicable to it, and anyone holding office as a member of the
Council when the new Constitution takes effect, continues to
hold office in terms of the legislation applicabic to that office,
subject to ~ "

(i) any amcndment or rcpcal of that lcglslatlon, and

(ii) consistency with the new Constitution,

(b) Sections 184A and 184B(1)(a), (b) and (d) of the previous
Constitution continue in force until repealed by an Act of
Parliament passed in terms of section 75 of the new
Constltunon :

Enactment of !eglslutlon required by new Cnnsmutmn

21.

(1)

(2)

3}

(4)

Where the new Constitution requires the enactment of national or
provincial legislation, that legislation must be enacted by the
relevant authority within a reasonable period of the date the new
Constitution took cffcct

Section 198(b) of thc new Constltutxon may not bc enforced until
the legislation envisaged in that section has been enacted.

Section 199(3)(3) of the new Constitution may not be enforced
before the expiry of three months after the legislation envxsaged in
that section has been enactcd

National legislation envisaged in section 217(3) of the new
Constitution must be enacted within three years of the date on
which the new Constitution took effect, but the absence of this
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legislation during this period does not prevent the unplementznon
:. of the pohcy referred to in section 217(2). -

(5) Until the Act of Parhament referred to in section 65(2) of the new

"- "Constitution is enacted each provincial legislature may determine
its own procedure in terms of which authority is conferred on its
delegation to cast votes on its behalf in the National Council of

) (6) Until the legislation cnvisigcd in section 29( 1)(b) of the new
Constitution is enacted, 2 municipality remains competent to
impose any tax, levy or duty which it was authorised to impose
when the Consutunon took effect.

National unity and recondliation :
22, Notwithstanding the other provisions of the new Oonsumuon and
despite the repeal of the previous Constitution, all the provisions
- relating to amnesty contained in the previous Constitution under the
heading “National Unity and Reconciliation™ are deemed to be part of
the new Constitution for the purposes of the Promotion of National
Umty and Rcooncxhanon Act, 1995 (Act 34 of 1995), as amended,
including for the purposes of its validity.

Bill of Rights

23. (1) National legislation envisaged in sections 9(4), 32(2) and 33(3) of
the new Constitution must be enacted within three years of the
date on which the new Consntuuon took effect.

(2) Until the legislation envtsagcd in sections 32(2) and 33(3) of the
new Constitution is enacted - - .
" (a) section 32(1) must be regarded to read as follows:
“(1) Every person has the right of access to all information
. beld by the state or any of its organs in any sphere of
, Bovernment in so far as that information is required for
the exercise or protection of any of their rights.”; and
(b) section 33(1) and (2) must be regarded to read as follows:
“Every person has the right to -
(a) lawful administrative action where any of their nghts or
interests is affected or threatened; .
(b) procedurally fair administrative action where any of their.
rights or legitimate expectations is affected or thr d;
(c) - be furnished with reasons in writing for administrative
~  action which affects any of their rights or interests unless
the reasons for that action have been made public; and
(d) administrative action which is justifiable in relation to
the reasons given for it where any of their rights is
affected or threatened.”.
(3) Sections 32(2) and 33(3) of the new Constitution lapse if the

legislation envisaged in those sections, respectively, is not enacted
within three years of the date the new Constitution took effect.

»
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Public administration and secority services

Sections 82(4)(b), 215, 218(1), 219(1), 224 10 228, 236(1), (2),
(3), (6), (7)(b) and (8), 237(1) and (2)(a) and 239 (4) and (s) of
the previous Consutuuon continue in force as if the previous
Constitution had not been repealed, subject to -
(a) the amendments to those sections as set out in Annexure D;
.(b) any further amendment or any repeal of those sections by an
Act of Parliament passed in terms of secuon 75 of the new
Constitution; and
“(¢) consnstcncy with the new Constitution.

e

Act No. 108, 1996

Schedule 6 = Transitional Arrangement
24. (1)
)

Additional disqualification for legislatures
25.

3

The Public Semoe Commxss:on and the provmcul service
commissions referred to in Chapter 13 of the previous
Constitution continue to function in terms of that Chapter and the
legislation applicable to it as if that Chapter had not been -
repealed, until the Commission and the provincial service :
commissions are abolished by an Act of Parliament passed in
terms of section 75 of the new Constitution. s

The repeal of the previous Constitution does not affect any
proclamation issued under section 237(3) of the previous
Constitution, and any such proclamation continues in force,
subject to -

~ {(a) anyamendment or repeal; and

(1

)

(b) consistency widg the new Constitution. _

Anyone who, when the new Constitution took effect, was serving
a sentence in the Republic of more than 12 months’ imprisonment
without the option of a fine, is not eligible to be a member of the
National Assembly or a provincial legislature,

The disqualification of 2 person in terms of subitem (1) -

(a) lapses if the conviction is set aside on appeal, or the sentence
is reduced on appeal ta a sentence that does not disqualify
that person; and ' ’

{b) ends five years after thc sentence has been completed.

loccl government

(1)

Notwithstanding the provisions of sections 151, 155, 156 and 157
- of the new Constitution -

(a) the provisions of the Local Government Transition Act, 1993
(Act 209 of 1993), as may be amended from time to time by
national legislation consistent with the new Constitution,
remain in force until 30 April 1999 or until repealed,
whichever is sooner; and

a traditional leader of a community observing a system of
indigenous law and residing on land within the area of a
transitional local council, transitional rural council or
transitional represenuuvc council, referred to in the Local

(b

-~
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Government Transition Act, 1993, and who has been identified
as set outin section 182 of the previous Constitution, is ex officio
enmled to be a member of that council until 30 April 1999 or
unnl an Actof Parhament provides otherwise.

(2) Sccnon 245(4) of the previous Constitution continues in force
until the application of that section lapses. Section 16(5) and (6) of
the Local Government Transition Act, 1993, may not be repealed
before 30 April 1999.

Safekeeping of Acts of Parlicment and provindal Acts

27. Sections 82 and 124 of the new Constitution do not affect the
safekeeping of Acts cf Parliament or provmcul Acts pased before the
new Constitution took effect. ’

Registration of immovable property owed by llle state
28. (1) On the production of a certificate by a competent authority that
. immovable property owned by the state is vested in a particular
- government in terms of section 239 of the previous Constitution, a
* registrar of deeds must make such entries or endorsements in or
on any relevant register, title deed or other document to register
that immovable property in the name of that government.
(2) No duty, fee or other charge is payable in mpect of a reglstnuon
in terms of subitem (1). -

© - ANNEXURE A

Amendments to Schedule 2 to the
previous Constitution
1. The replacement of item 1 with the following item: )

“1. Parties registered in terms of national legislation and contesting an
election of the National Assembly, #7411 nominate candidates for
such election on lists of candidates prepared in accordance with
this Schedule and national legislation.”.

2. - The replacement of item 2 with the following item: -

“2." The seats ir the National Assembly as determined in terms of
section 46 of the new Constitution, shall be filled as follows:

(a) One half of the seats from regional lists submined'by_tbe )
respective parties, with a fixed number of seats reserved for
each region as determined by the Commission for the next
election of the Assembly, taking into account avaslable
scientifically based data in respect of voters, and
representations by interested parties.

(b) The other hlf of the seats from national lists submitted by

“+  the respective parties, or from regwnal lists where national
" lists were not submitted.”,
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3.. . The replacement of item 3 with the following item:

9.

“3. The lists of candidates submitted by a party, shall in total contain
the names of not more than a number of candidates equal to the
number of seats in the National Assembly, and each such list shall

. denote such names in such fixed order of prefermu as the party
may determine.”.

. The amendment of item S by replacmg the words preoedmg paragraph

{a) with the following words:

“S. The seats referred to in item 2(a) shall be allocated per region to
the parties contesting an election, as follows
The amendmcnt of item 6 -
() by replacing the words precedmg paragraph (a) with the
following words:
“6. The seats referred to in item 2(b) shall be allocated to. -
the parties ing an election, as follows:; and .
(b) by. replacing paragraph (a) with the following paragraph:
. *(a)-A quota of votes per seat shall be determined by dividing
. the total number of votes cast nationally by the number
.. of seats in the National Assembly, plus one, and the
result plus one, disregarding fractions, shall be the quota
. - - of votes per seat.”. -
The amendment of item 7(3) by replacmg paragraph (b) th.h the
following paragraph:

“(b) An amended quota of votes per seat sbqll be determined by
dividing the total number of votes cast nationally, minus the
rumber of votes cast nationally in favour of the party referred to
in paragraph (a), by the number of seats in the Assembly, plus one,
minus the number of seats finally allocated to the said party in
terms of | paragrapb (a).”. ) .

The replacement of item 10 with the following item:

ll"I 0. The number of seats in each provincial legl.flal.!lre simll beas
determined in terms of section 105 of the new Consrmon.
The xeplacement of item 11 with the followmg item:

“11.  Parties regmered in terms of national legtslatxon and contesting

an elewxm ofa provmaal legislature, shall nominate candidates for

" el cti tosuch provi legzsla:ureonprovmaallms prepa'redm
accordaﬂce with this Schedule and national legislation.”.

_The rcplacem:nt of jtem 16° wn.h the followmg item:
.. “Designation of represmtxves

16 (1) After the counting of votes has beeu oonduded, the
number of representatives of each party has been determined
and the election result has been declared in terms of section

-+ 190 of the new Constitution, the Commission shall, within
~ two days after such declaration, designate from each list of

, published in terms of national legislation, the
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10.

11.

12.

representatives of each party in the legislature.

(2) Following the designation in terms of subitem (1), if a
candidate’s name appears on more than one list for the
National Assembly or on lists for both the National Assembly
and a provincial legislature (if an election of the Assembly and
a provincial legislature is beld at the same tzme), and such

~ candidate is due for designation as a representative in more
 than one ease, the ﬁarty which submitted such lists shall,
within two days after the said declaration, indicate to the
Commission from which list such candidate will be designated
or in which !egisla’ture the caﬁdidate will serve, as the case
may be, in which event the cana'ta'ate s name shall be deleted
from the other lists.
(3) The Commission shall forthwith publish the I:st of names of
- representatives in the Iegtslature or legtslatures

The amendment of item 18 by replacing paragraph )] w;th the
following paragraph: :
“(b) a representative is appointed as a permanent delegate to the
National Council of Provinces;”.
The replacement of item 19 with the following item:

“19. Lists of candidates of a party referred to in item 16(1) may be
supplemented on one occasion only at any time during the first 12
months following the date on which the designation of
representatives in terms of item 16 has been concluded, in order to
fill casual vacancies: Provided that any such supplementat:on shall
be made at the end of the list.”

The replacement of item 23 thh the followmg item:-

Vacanaes

23.(1) Inthe event of a vacancy in a legislature to which this
Schedule applies, the party which nominated the vacating
member shall fill the vacancy by nominating a person -

(a) whose name appears on the list of candidates from
which the vacating member was originally nominated;
and - A
(b) who is the next qualified and available person on the
list.
(2) A nomination to fill a vacancy shall be submztted to tbe
Speaker in writing.
-{3) If a party represented in a legislature dissolves or ceases to
" exist and the members in question vacate their seats in
~ consequence of item 23A(1), the seats in question shall be
* allocated to the remaining parties mutatis mutandis as if such
seats were forfexted seats in terms of item 7 or 14, as the case
“may be.”.
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13. The insertion of the following item after item 23:
“Additional ground for loss of membership of legislatures

23A. (1) A person loses membership of a legis!dture to which this
'  Schedule 'applies if that person ceases to be a member of the
‘party which nominated tbat person asa member of the
legislature.
(2) Despite subitem (1) any existing poltttcal party may at any
time cbange its name,
(3) An Act of Parliament may, within a reasonable period after
" the new Constitution took effect, be passed in accordance
with section 76(1) of the new Constitution to amend this item
and item 23 to provide for the manner in which it will be
possible for a member of a legislature who ceases to be a
member of the party which nominated that member, to retain
membership of such legislature.
(4) An Act of Parliament referred to in subitem (3) may also
provide for - : :
" (a) any existing party to merge with another party; or
(b) any party to subdivide into more than one party.”.
14. The deletion of item 24."
15. The amendment of item 25 -
(a) . by replacing the definition of “Commission™ with the
following definition:
“ ‘Commission’ means the Electoral Commzsszon referred to
in section 190 of the new Constitution;”; and
(b) by inserting the following definition after the definition of
nanonal list™; -
‘new Constitution’ means the Const:tut:on of the Republic
of South Africa, 1996;".
16. The deletion of item 26.

ANNEXURE B

Government of Na’tionyulUnity:
~ National Sphere

1. Section 84 of the new Constitution is deemed to contain the following
additional subsection:

“(3) The President must consult the Execut:ve Deputy Presidents —

(a) inthe development and execution of the policies of the
national government;

(b) in oll matters relating to the management of the Cabinet and

‘ the performance of Cabinet business; .

(¢) in the assignment of functions to the Executive Deputy
Presidents;

{d) before making any appointment under the Constitution or
any legislation, including the appointment of ambassadors or
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other diplomatic representatives;
" ; (e) before appointing commissions of inquiry;
(f) before calling a referendum; and -
(g) before pardoning or reprieving offenders.”.
2, Section 89 of the new Constitution is deemed to contain the following
additional subsection:

“(3) Subsections (1) and (2) npply also to an Exeamve Deputy
President.”.
3. Payagtaph (a) of section 90(1) of the new Constitution is deemed to
read as follows: ' '
. “(a) an Executive Deputy President designated by the President;”.
4, Section 91 of the new Conmtuuon is decmed to read as follows:
- “Cabinet
91 {1) The Cabinet consists of the Pmtdaxt the Executive Deputy
Presidents and -
(a) not more than 27 Ministers who are members of the
: National Assembly and appointed in terms of
subsections (8) to (12); and
(b) not more than one Minister who is not a member of the
" National Assembly and appointed irn terms of subsection
(13), provided the President, acting in consultation with
the Executive Deputy Presidents and the leaders of the
participating parties, deems the appointment of such a

) .Mbnismapedim.
© "(2) Each party bolding at least 80 seats in the National Assembly
is entitled to designate an E. ive Deputy President from

g the bers of the A bly. -
(3) If no party or only one party holds 80 or more seats in the
" Assembly, the party holding the largest number of seats and
the party bolding the second largest number of seats are each
entitled to designate one Executive Deputy President from
.- g the bers of the A bly.
" (4) On being designated, an Executive Deputy President may
- elect to remain or cease to be a member of the Assembly.

(5) An Executive Deputy President may exercise the powers and
must perform the functions vested in the office of Executive
Deputy President by the Constitution or assrgned to that

" office by the President.
(6) An Executive Deputy President bolds office -
e~ (a) until 30 April 1999 unless replaced or recalled by the
- " party entitled to make the designation in terms of

-+ subsections (2) and (3); or
(b) wuntil the person elected President after any election of
the National Assembly held before 30 April 1999,
assumes office.
(7) A vacancy in the office of an Executive Deputy President may
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(8

o)

be flled by the party which designated that Deputy President.

A party bolding at least 20 seats in the National Assembly

and which has decided to participate in the government of

national unity, is entitled to be allocated one or more of the

Cabinet portfolios in respect of which Ministers referred to in

subsection (1)(a) are to be appointed, in proportion to the

number of seats held by it in the National A bly relati

to the number of seats held by the other participating parties.

Cabinet portfolios must be allocated to the respective

participating parties in accordance with the followmg

formula:

(a) A quotaof seats per porrfoho must be determmed by
dividing the total number of seats in the National -
Assembly beld joirtly by the participating parties by the
number of portfolios in respect of which Ministers
referred to in subsection (1) (a) are to be appointed, plus

(5)  The resuls, disregarding third and subsequent decimals,

if any, is the quota of seats per portfolio.

(c) The ber of portfolios to be allocated to a
participating party is determined by dividing the total
number of seats held by that party in the National
Assembly by the quota referred to in paragraph (b).

(d) The result, subject to paragraph (e), indicates the
number of portfolios to be allocated to that party.

(e) Where the application of the above formula yields a
surplus not absorbed by the number of portfolios
allocated to a party, the surplus competes with other
similar surpluses accruing to another party or parties,
and any portfolio or portfolios which remain

llocated must be allocated to the party or parties
concerned in sequence of the highest surplus.

(10) The President after consultation with the Executive Deputy
- Presidents and the leaders of the participating parties must -

(n) determine the specific portfolios to be allocated to the
respective participating parties in accordance with the
number of portfolios allocated to them in terms of

. subsection (9);
(b) appoint in respect of each sucb portfoho a member of
the National A ly who is a member of the party to

. -which that portfolio was allocated under paragraph (a),
. as the Minister responsible for that portfolio;

kd if it becomes necessary for the purposes of the

. Constitution or in the interest of good government, vary
any determination under paragraph (a), subject to
subsection (9); . ,

(d) terminate any appoi under paragraph (b) -
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(i) - if the President is requested to do so by the leader
of the party of which the Mzmster in question is a
member; or

(i5) - if it becomes necessary for the purposes of the

-+ Constitution or in the interest of good government;

. or A . '

(e) = fill, when necessary, subject to paragraph (b), a vacancy
in the office of Minister. -

(11) Subsection (10} must be implemented in the spirit embodied
in the concept of a government of national unity, and the
President and the other functionaries concerned must in the
implementation of that subsection seek to achieve consensus
at all times: Provided that if consensus cannot be achieved on -
(a) the exercise of a power referred to in paragraph (a), (c)

. or.(d) (ii) of that subsection, the President’s decision
prevails; :
(b) _ the exercise of a power referred to in paragraph b},

. (d) (i) or (e} of that subsection affecting a person who is
not a member of the President’s party, the decision of the
leader of the party of which that person is a member

' prevails; and
{c) the exercise of a power referred to in paragmph (b) or
(e) of that subsection affecting a person who is a member
of the President’s party, the President’s decision prevails.
- (12) If any determination of portfolio allocations is varied under
" subsection (10)(c), the affected Ministers must vacate their
portfolios but are eligible, where applicable, for
. re&ppointrﬁent to other portfolios allocated to their respective
parties in terms of the varied determination.

(1 3) The President —

{a) in consultatzon with the Executwe Deputy Presidents
and the leaders of the participating parties, must ~

(i) determine a specific portfolio for a Minister
referred to in subsection (1) (b) should it become
. necessary pursuant to a decision of the President

- under that subsection;

(i) appomt in respect of that portfolto a person who is
not a member of the National Assembly, as the

 Minister responsible for that portfolio; and

(iii) fill, if necessary, a vacancy in respect of that

, portfolio; or _
(b) after consultation with the Executzve Deputy Presidents
and the leaders of the pan‘zc:patmg parties, must
. . terminate any appointment under paragraph (a) if it
iy becomes necessary for the purposes of the Constitution
or in the interest of good government.
(1 4} Meetings of the Cabinet must be presided over by the
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President, or, if the President so instructs, by an Executive
- Deputy President: Provided that the Executive Deputy
Presidents preside over meetings of the Cabinet in turn unless
the exigencies of government and the spirit embodied in the
concept of a government of national unity otherwise demand.
(15) The Cabinet must function in a manner which gives
consideration to the consensus-seeking spirit embodied in the
concept of a government of national unity as well as the need
- for effective government.”.
5. Section 93 of the new Constitution is deemed to read as follows
“Appointment of Deputy Ministers

93 (1 ) The President may, after consultation with the Executive
Deputy Presidents and the leaders of the parties
participating in the Cabinet, establish deputy ministerial
posts.

(2) A party is entitled to be allocated one or more of the deputy
" ministerial posts in the same proportion and
according to the same formula that portfohos in the
Cabinet are allocated.
(3) The provisions of section 91 (10} to (12) apply, with the
' necessary changes, in respect of Deputy Ministers, and in such
application a reference in that section to a Minister or a
- portfolio must be read as a reference to a Deputry Minister or
- a deputy ministerial post, respectively.
(4) If a person is appointed as the Deputy Minister of any
portfolio entrusted to a Minister - =
(a) that Deputy Minister must exercise and perform on
behalf of the relevant Minister any of the powers and
functions assigned to that Minister in terms of any
legislation or otherwise which may, subject to the
directions of the President, be assigned to that Deputy
Minister by that Minister; and
(b) any réference in any legislation to that Minister must be
construed as including a reference to the Deputy
Minister aéting in terms of an assignment under
paragraph (a) by the Mzmster for wbom that Deputy
Minister acts.
(5) Whenever a Deputy Minister is absent or for any reason
 unable to exercise or perform any of the powers or functions
of office, the President may appoint any other Deputy
Minister or any other person to act in the said Deputy
Minister’s stead, either generally or in the exercise or
 performance of any specific power or function.”.
6.  Section 96 of the new Constitution is deemed to contain the following
additional subsections: '
“(3) Ministers are accountable individually to the President and to
" the National Assembly for the administration of their
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portfolios, and all members of the Cabinet are
correspondingly accountable collectively for the performance
of the functions of the national government and for its
policies. .

" (4) Ministers must admzmster thetr portfolzos in accordance with
the policy determined by the Cabinet.

(5) If a Minister fails to administer the portfolio in accordance
with the policy of the Cabinet, the President may require the

- Minister concerned to bring the administration of the
portfolio into conformity with that policy.

(6) If the Minister concerned fails to comply with a requirement of
the President under subsection (5), the President may remove
the Minister from office -

(a)  if it is a Minister referred to in section 91(1)(a), after
consultation with the Minister and, if the Minister is not
a member of the President’s party or is not the leader of
a participating party, also after consultation with the

- leader of that Minister’s party; or

(b) if it is a Minister referred to in section 91(1)(b), after
consultation with the Executive Deputy Presidents and
the leaders of the participating parties.”.

ANNEXURE C

Government of Nuhonal Unity:
Provincial Sphere

1. Secnon 132 of the new Constitution is deemed to read as follows:
Executwe Councils

132.(1) The Executive Council of a province consists of the Premier
and not more than 10 members appointed by the Premier in
accordance with this section.

(2) A party holding at least 10 per cent of the seats in a provincial
legislature and which has decided to participate in the
government of ?zatiomzl unity, is entitled to be allocated one

~ ormoreof the Executive Council portfolios in proportion to

' the number of seats beld by it in the legislature relative to the
number of seats beld by the other participating parties.
(3) Executive Council portfolzos must be allocated to the
_respective participating parties according to the same formula
set out in section 91 (9), and in applying that formula a
reference in that section to— '
(a} the Cabinet, mst be read as a reference to an Executive
Councd
(b) a Mzmster, must be read as a reference to a member of
an Executive Council; and
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(4)

(5)

(6)

(7}

(c) the National Assembly, must be read as a reference to
the provincial legislature.

The Premier of a province after consultation with the leaders

of the participating parties must —

(a) - determine the specific portfolios to be allocated to the
respective participating parties in accordance with the
number of portfolios allocated to them in terms of
subsection (3); :

(b) appoint in respect of each such portfolio a member of
the provincial legislature who is a member of the party
to which that portfolio was allocated under paragraph
(a), as the member of the Executive Council responsible
for that portfolio;

() if it becomes necessary for the purposes of the

Constitution or in the interest of good government, vary
any determination under paragraph (a), subject to
" subsection (3);
(d) terminate any appointment under paragraph (b) -
(i) if the Premier is requested to do so by the leader of
the party of which the Executive Council member
- in question is a member; or
(ii) if it becomes necessary for the purposes of the
Constitution or in the interest of good government;
or : el
(e) fill, when necessary, subject to paragraph (b), a vacancy
- in the office of a member of the Executive Council.
Subsection (4) must be implemented in the spirit embodied in
the concept of a'g-ovemment of national unity, and the Premier
and the other functionaries concerned must in the
implementation of that subsection seek to achieve consensus at
all times: Provided that if consensus cannot be achieved on —
(a) the exercise of a power referred to in paragraph (a), (c)
‘or (d)(ii) of that subsection, the Premier’s decision

prevails;

- (b) 7 the exercise of a power referred to in paragraph (b),

(d)(i} or (e} of that subseéiz_'on affecting a person who is
not a member of the Premier’s party, the decision of the
leader of the party of which such person is a member
prevails; and R .
(c) ~the exercise of a power referred to in parﬁgn_zph (b) or
" (e) of that subsection affecting a person who is a member
of the Premier’s party, the Premier’s decision prevails.
If any determination of portfolio allocations is varied under
subsection (4)(c), the affected members must vacate their
portfolios but are eligible, where applicable, for
reappointment to other portfolios allocated to their respective
parties in terms of the varied determination.
Meetings of an Executive Council must be presided over by
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the Premier of the province. -
(8) An Executive Council must function in a manner which gives
. consideration to the consensus-seeking spirit embodied in the
- concept of a government of national unity, as well as the need
for effective government.,”.
2. Section 136 of the new Constitution is deemed to contain the following
additional subsections:

“(3) Members of Executive Councils are accountable individually to
the Premier and to the provincial legislature for the administration
of their portfolios, and all members of the Executive Council are
correspondingly accountable collectively for the performance of
the functions of the provincial government and for its policies.

(4) Members of Executive Councils must administer their portfolios in
accordance with the policy determined by tbe Council.

" (5) Ifa member of an Executive Council fails to administer the
B _ portfo[zo in accordance with the policy of the Council, the Premier
" may require the member concerned to bring the admzmstratzon of
" the portfolzo mto corzformzty wztb that polzcy '

{6) If the member concemed fazls to comply with a requ:rement of the
' Premier under subsection (5), the Premier may remove the
-member from office after consultation with the member, and if the

member is not a member of the Premier’s party or is not the leader
of a participating party, also aﬁ‘er consultation wzth the Ieader of
) that members party

ANNEXURE D

Public administration and'Security
~services: Amendments to sections of the
previous Constitution

1. The amendment of section 218 of the previous Consmunon -
(a} . by replacing in subsection (1) the words preceding paragraph
(a) with the followmg words:
“(1} Subject to the directions of the Mzmster of Safety and Securtty,
\ the National Commissioner shall be responstble for ="
(b) by replacing pa_ragrap_h (b) of subsection (1) with the
following paragraph: . ;
“(b) the appointment of provincial commissioners;”;
(c} by replacing parégraph (d) of subsectior_l_'(l) with the
following paragraph:
“(d) the investigation and preuentzon of organised crime or
crime which requires national investigation and
. prevention or specialised skills;”; and
(d) by replécing paragraph (k} of subsection (1) with the
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following paragraph:.

- “(k) the establishment and maintenance of a national public
order policing unit to be deployed in support of and at
the request of the Provincial Commissioner;”.

2.  The amendment of section 219 of the previous Constitution by
- replacing in subsection (1) the words preceding paragraph (a) with the
following words:

“(1) Subject to section 218(1), a Provincial Comm:sszoner shall be
responsible for "
3. . The amendment of section 224 of the previous Constitution by
replacing the proviso to subsection (2) with the following proviso:

“Provided that this subsection shall also apply to members of any
armed force which submitted its personnel list after the
commencement of the Constitution of the Republic of South Africa,
1993 (Act 200 of 1993), but before the adoption of the new
constitutional text as envisaged in section 73 of that Constitution, if
the political organisation under whose authority and control it stands
or with which it is associated and whose objectives it promotes did
participate in the Transitional Executive Council or did take partin

" the first election of the National Assembly and the provincial
legislatures under the said Constitution.”

4, The amendment of section 227 of the previous Coristitution by
replacing subsection (2) with the following subsection:

(2) The National Defence Force shall exercise its powers and perform
its functions solely in the national interest in terms of Chapter 11
of the Constitution of the Republic of South Africa, 1996.”.

5. The amendment of section 236 of the previous Constitution —
(a) by replacing subsection (1) with the following subsection:
“(1) A public service, department of state, administration or
security service which immediétely before the commencement
of the Constitution of the Republic of South Africa, 1996 -

(hereinafter referred to as “the new Constitution”), performed

governmental functions, continues to function in terms of the

legislation applicable to it until it is abolished or incorporated
or integrated into any appropriate institution or is
rationalised or consolidated with any other institution.”;

(b)- by replacing subsection (6) with the following subsection:

“(6) (a) The President may appoint a commission to review the
conclusion or amendment of a contract, the appointment
or promotion, or the award of a term or condition of service
or other benefit, which occurred between 27 April 1993

" and 30 September 1994 in respect of any person referred
to in subsection (2) or any class of such persons.

(b) The commission may reverse or alter a contract,
appointment, promotion or award if not proper or
justifiable in the circumstances of the case.”; and
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(¢} by replacing “this Constitution”, wherever this occurs in
section 236, with “the new Constitution”.
6.  The amendment of section 237 of the previous Constitution —
(a) by replacing paragraph (a) of subsection (1) with the following
paragraph:

“(a) The rationalisation of all institutions referred to in
section 236(1), excluding military forces referred to in
section 224(2), shall after the commencement of the
Constitution of the Republic of South Africa, 1996,
continue, with a view to establishing —

(i) an effective administration in the national sphere of
government to deal with matters within the
jurisdiction of the national sphere; and

(ii) an effective administration for each province to
deal with matters within the jurisdiction of each
provincial government.”; and '

{b) by replacing subparagraph (i) of subsection (2)(a) with
the following subparagraph:

“(i} institutions referred to in section 236(1), excluding
military forces, shall rest with the national
government, which shall exercise such ,
responsibility in co-operation with the provincial
governments;”. |

7.  The amendment of section 239 of the previous Constitution by
replacing subsection (4) with the following subsection:

“(4) Subject to and in accordance with any applicable law, the assets,
rights, duties and liabilities of all forces referred to in section
224(2) shall devolve upon the National Defence Force in
accordance with the directions of the Minister of Defence.”.
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Schedule 7 ‘

Laws Repealed |

NUMBER AND TITLE
YEAR OF LAW
At 200 0f 1993 | Constitution of the Republic of South Afrita, 1993
Act 2 of 1994 Constitution of the Republic of South Africa
Amendment Act, 1994
Act 3 of 1994 Comstitution of the Republic of South Africa
Second Amendment Act, 1994
Act 13 of 1994 Constitution of the Republic of South Aftico
Third Amendment Act, 1994
Act 14 0£ 1994 | Constitution of the Republic of South Africe
Fourth Amendment Act, 1994
Act 24 of 1994 Constitution of the Republic of South Africa
Sixth Amendment Ad, 1994
Act 29 of 1994 Constitution of the Republic of Souih Africa
Fifth Amendment Act, 1994
Act 20 of 1995, Constitution of the Republic of South Africa
Ameadment Act, 1995 |
Act 44 of 1995 Constitution of the Republic of Sowth Africo l
. Second Amendment Act, 1995
Act 7 of 1996 Constitution of the Republic of South Africo
Amendment Act, 1996
Act 26 of 1996 Constitution of the Republic of South Africa
: Third Amendment Act, 1996




