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GOVERNMENT OF ZAMBIA

ACT

No.18 of 2007
Date of Assent: 30th August, 2007

An Act to provide for the protection of plant breeder’s rights;
the registration of plant varieties; and for matters
connected with or incidental to the foregoing.

[ 31st August, 2007

ENACTED by the Parliament of Zambia.

Enactment
PART 1
PrELIMINARY
1. This Act may be cited as the Plant Breeder’s Rights Act,
2007. Short title

2. Inthis Act, unless the context otherwise requires—

“ Appeals Board "’ means the Appeals Board established under  Interpretation
section fifty-five;

“ assignee " in relation to a variety, means a person who has
derived a title to the variety, directly or indirectly, from a
breeder or owner thereof, or the legal representative of
that person;

“ breeder ” in relation to a protected variety means—

(a) the person who or organisation which has
bred,discovered and developed the plant variety;

(b) the employerofthe personreferred to in paragraph
(a) if that person is an employee whose duties are
such that the variety was bred, discovered and
developed in the performance of the employee’s
duties; or

(c) the successor in title of the person referred to in
paragraph (a) or the employer referred to in

paragraph (%),
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‘“ denomination " means the name of a variety in relation to
an approved variety;

* derivative " means a productdeveloped or extracted from a
plant genetic resource;

*“ essential characteristics " in relation to a plant variety, means
heritable traits that are determined by the expression of
one or more genes, or other heritable determinants, that
contribute to the principal feature, performance or value
of the variety;

* farmer " means—

(a) any person who cultivates crops for subsistence or
commercial putposes, directly or through another
person; or

(b) any person who conserves or reserves, severally
or jointly with any person, any wild species or
traditional variety oradds valueto any wild species
or traditional variety through the selection or
identification of their useful properties;

“ genera " means any small group of plants which have in
common many fundamental features;

‘“ genetic material ” means any material of plant, animal,
microbial or other origin containing functional units of
heredity;

“ genetic resource " mcans any genetic material of actual or
potential value;

‘“ genotype " means the combination of genes that a plant
possesses;

“ grantee " in relation to a plant breeder’s rightina plant
variety means—

(a) the person currently entered on the Register as the
holder of the right in the variety; and

(b) where the plant variety is declared to be an
essentially derived variety of another plant variety, the
person currently on the Register as the holder of the right
inrelation to that other variety;

* holder” inrelation to a plant breeder’s right means a person to
whom aright has been granted in terms of section thirty;

“ Institute " means the Seed Control and Certification Institute;

“kind" in relation to a plant,means a related species, sub-species
or variety of any plant which is known by a common name;
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“licence " means a licence issued under Part V of this Act;

* National Biosafety Authority * means the National Biosafety
Authority established under the Biosafety Act, 2007;

“ owner ” inrelation to a variety, includes any person having
for the time being the possession of that variety;

“ plant ” includes any fungi and algae but does not include
any bacteria, bacteroid, mycoplasma, virus, viroid or
bacteriophage;

*“ plant breeder’s right ” means a right granted in terms of
section seven,

“plant genetic resource ” means any material of plant origin
and the reproductive propagating material that contains
functional units of heredity of actual or potential value to
food and agriculture;

”

“ propagation ” in relation to a living organism or its
components, means the growth, culture or multiplication
of that organism or component whether by sexual or
asexual means;

‘“ propagating material ” in relation to a plant of a particular
plant variety, means any part or product from which,
whether alone or in combination with other parts or products
of that plant, another plant with the same essential
characteristics can be produced;

* protected variety " means a variety in respect of which a
grant of a plant breeders’ right is made;

“Registrar ” means the Registrar of the Institute appointed
under section five;

“royalty ” means theamount of money, in Kwacha equivalent,
payable for the utilisation.of a plant breeder’s right;

*“ seed " means the part of a plant, customarily referred to as
a seed, intended for planting and includes a seed potato;,

“ sell " includes to exchange, barter, offer, hire, advertise,
keep, expose, transmit, convey or deliver for or in
pursuance of a commercial purpose;

* species ” means a natural plant grouping that is capable of
breeding within itself but does not interbreed with a member
of another plant species;

*“ successor ” means—

(a) inrelation to a breeder of a plant variety, a person
to whom the right of the breeder to make an
application for a breeder’s right in the variety is
assigned or transmitted by will or by operation of
law; and

ActNo. 10 of
2007
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(b) inrelationtoa grantee of a plant breeder’s right,
a person to whom the right has been assigned, or
transmitted by will or by operation of law;

“ taxonomy " meansa classified group of plants; and
“ variety " means a plant grouping that is contained within a
single botanical taxon of the lowest known rank and that,
irrespective of whether the conditions for the grant of a
breeder’s right are fully met—
(a) can be defined by the expression of the
characteristics resulting from the genotype or
combination of genotypes;

(b) canbe distinguished from another plant grouping
by the expression of at least one of the
characteristics; and

(c) canbe considered as a functional unit because of
its suitability for being propagated unchanged.

PART 11
ADMINISTRATION

3. The Seed Control and Certification Institute within the
Ministry responsible for agriculture is hereby designated as the
plant variety protection authority and shall be responsible for the
administration of this Act.

4. The functions of the Institute are to—

(a) register plant varieties;
(b) promote and encourage the development of new plant
varieties;
(c) protecttherights of plant breeders with respect to varieties
. of plants;
(d) document the characterisation of varieties;

(e) maintain catalogues of registered varieties of plants, seeds
and germplasm;

() issue licences in accordance with this Act;

(g) compile and maintain statistics with regard to plant
varieties, seeds and germplasm; and

(h) do all such things connected with or incidental to the
foregoing.

L I noe (TR ) (] ' [ [}
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5. (1) There shall be a Registrar of the Institute who shallbea  Registrar of
public officer and who shall be responsible for the carrying out of  Institute.

the provisions of this Act.

(2) There shall be a Deputy Registrar who shall be a public
officer and who shall exercise such functions and duties as are
delegated to the Deputy Registrar by the Registrar.

PART III
PLANT BREEDER’S RIGHTS
6. The Institute shall recognise and protect the plant breeder’s
rights enumerated under this Part.

7. (1) A plant breeder’s right in respect of a plant variety is
the exclusiveright, subject tothe other provisions of this Act, to do,
or to licence another person to do, any of the following acts in
relation to propagating material of the variety:

(a) produce or reproduce the material;

(b) condition the material for the purpose of propagation;
(c) offer the material for sale;

(d) sell the material;

(e) import the material;

() export the material; or

(2) stock the material for any purposes described in paragraphs
(a) to (f).

(2) Theprovisions of subsection (1) shall apply to-—

(a) any variety which is essentially derived from the protected
variety, where the protected variety is not in itself an
essentially derived variety;

(b) any variety that is not clearly distinguishable from the
initial variety;

(c) any variety that cannot be reproduced except by the
repeated use ofthe initial variety or of a variety referred
to under paragraph (b).

(3) A variety shall be deemed to be essentially derived from
another variety if—

(a)it is predominantlyderived from the initial variety, or from
a variety that is itself predominantly derived from the
initial variety, while retaining the expression of the
essential characteristics that result from the genotype
or combination of the genotypes ofthe initial variety;

Protection
of plant
breeder’s

Rights of
plant breeder
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() it does not exhibit any important features that differentiate
it from that other variety;

(c) itis clearly distinguishable from the initial variety; and

(d) except for the diffierences which result from the act of
derivation, it conforms to the initial variety in the
expression of the essential characteristics that result from
the genotype or combination of genotypes of the initial
variety.

(4) An essentially derived variety may be obtained by the
selection of a natural or induced mutant or of a somaclonal variant,
theselection of any variant individual from any plant of the initial
variety, back crossing, or transformation by genetic engineering.

Exemptions 8. (1) Notwithstanding the existence of a plant breeder’s rights

LO :ﬂshts of in respect of a plant variety, any person or farmer may—
reecer (a) propagate, grow and use any plant of the variety for

purposes other than commerce;

(b) sell any plant or propagating material of the variety as
food or foranother use that does notinvolve the growing
of the plant or the propagation of that variety;

(c¢) sell within a farm or any otherplace at which any plant of
the variety are grown, any plant or propagating material
of the variety at that place;

(d) use any plant or propagating material of the variety as an
initial source of variation forthe purposes of developing
another new plant variety except where the person
makes repeateduse of the plant or propagating material
of the first mentioned variety for the commercial
production of another variety;

(e) sprout the protected variety as food for home consumption
or for the market;

(N usethe protected variety for further breeding, research or
teaching; and

(2) obtain, with the conditions of utilisation, the protected variety
from a gene bank or plant genetic resource centre.

(2) A farmer may save, exchange or use part of the seed from
the first crop of a plant which the farmer has grown for sowing in
the farmer’s farm to produce a second and subsequent crop.

(3) Anyactdoneinrelationtoa plant variety

covered by a plant breeder’s right that is done for any of the
following purposes does not infringe any plant breeder’s right:

1 . noo 3 II ] 1 - !
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(a) privately and for a non-commercial purpose;
(b) for any experimentel purpose; or
(c) for the purpose of breeding another variety.

9, (1) Aplant breeder’s right is personal property and, subject
to any conditions imposed under this Act, is capable of assignment
or of transmission by will or by operation of law.

(2) An assignment of a plant breeder’s right does not have
effect unless it is in writing, signed by or on behalf of the assignor.

(3) If a grantee of a plant breeder’s right in a plant variety
gives another person a licence in that right, the licence binds any
successor in title to the interest of the grantee to the same extent
as it bound the grantee.

10. (1) A plant breeder may assign the plant breeders rights
to any person.

(2) Where a plant breeder’s rights are assigned or transmitted
to any person, the person shall, within thirty days after acquiring
them, inform the Registrar in writing that the person has acquired
the plant breedersrights, giving particulars of the manner in which
the rights are acquired.

(3) The Registrar shall, where satisfied that any rights are
assigned or transmitted, enter the name ofthe person to whom the
rights are assigned or transmitted on the Register as the grantee of
the plant breeders rights.

(4) The Registrar shall, where the Registrar enters on the
Register as the grantee of a plant breeder’s rights the name of a
person who claims to have acquired the plant breeder’s rights,
within thirty days after enteringthe name in the Register, give written
notice to the person newly entered and to the person who was the
grantee before the new entry was made steting that the entry has
been made.

(5) Where the Registrar is not satisfied that a plant breeder’s
rights are assigned or transmitted to a person who has informed
the Registrar in accordance with subsection (1), the Registrar
shall—

(a)give written notice to the claimant—
(i) stating that the Registrar is not satisfied; and
(ii) setting out the grounds on which the Registrar is
not satisfied; and
(b) give written notice to the person entered on the Register
as the holder of the right—

Nature of
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(i) setting out particulars o f the information given by
the claimant;

(ii) telling the claimant that the Registrar is not
satisfied; and

(iii) setting out the groumds on whichthe Registraris
not satisfied.

(6) A person who informs the Registrar in accordance with
subsection (2) that a plant breeder’s rights have been assigned or
transmitted to that person, shall give writtennotice to the Registrar
of an address in Zambia for the service of any documents.

(7) Where the Registrar enters the name of the grantee on the
Register in accordance with subsection (1) and the address is
different from the address entered in the Register, the Registrar
shall amend the Register so that the address so given is entered in
the Register as the address for the service of any documents on
the grantee for purposes of this Act.

(8) Where the Registrar is not satisfied that the rights have
been assigned or transmitted to another person, the notice to the
person under paragraph (a) of subsection (5) shall be given by
post.

11, (1) A plant breeder’s rights in respect of a plant variety
shall exist for a period of twenty years in the case of any annual
crop and twenty five years in the case of any tree and any other
perennial commencing on the date on which the successful
application for a plant breeder’s rights inrespect of the plant variety
is granted in accordance with this Act.

(2) Any plant breeder’s right in a plant variety that is a
dependant plant variety of another plant variety commences on—
(a) the day that the grant of a right in the other plant variety
is made; or
(b) the day that dependant variety comes into existence
whichever occurs last, and ends when a plant breeder’s
right in the other variety ceases.

12. (1) The Institute may, where it considers it necessary in
the public interest, subject a plant breeder's rights in respectofa
new variety to conditions restricting the realisation of the rights.

(2) A plant breeder’s rights on a new variety may be subject
torestriction with the objective of protecting food security, health,
biological diversity and any other requirement of the farming
community for propagating material of a particular variety.
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(3) Restrictions may be imposed where—
(a) f)ioblems with competitive practices of a rightsholder are
entified;
(b) food security or public nutritional or health needs are
adversely affiected;

(c) a high proportion of the plant variety offered for sale is
being imported,;

(d) the requirements of the farming community for propagating
material of a particular variety are not met; and

(e) where it is considered important to promote the public interest
for socio-economic reasons and for developing indigenous
and othertechnologies.

(4) The Institute shall, whererestrictionsareimposed on a plant
breeder’s rights within fourteen days thereof—

(a) give the grantee a copy of the instrument
setting out the conditions of the restriction
and the reasons therefor;

(6) - give a public notice to that effect; and

(c) specify the compensation to be awarded to
the holder of the affected rights.

(5) Any rights holder affected by any restriction under
subsection (1) or(2) may appeal against the decisionto theAppeals
Board.

(6) The Institute may convert any exclusive plant breeder’s
rights granted under this Act to non-exclusive plantbreeder’s rights.

13. (1) A plant breeder’s right does not extend to any act
concemning the propagation of material of any protected variety, or
of a variety covered under sub-section (2), which has been sold or
otherwise marketed by the breeder or with the breeder’s consent in
Zambia, or any material derived from the propagating material, unless
the act—

(a) involves a further propagation of the variety in question; or

(b) involves an exportation of the material of any variety which
enables the propagation of the variety into any country
which does not protect variety of any plant genera or
species to which the variety belongs, except where the
exported material is for consumption purposes.

(2) For purposes of sub-section (1),  material " means, inrelation
to a variety—
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(a) propagating material of any kind;
(b) harvested material, including an entire plant or any part
of a plant; and

(c) any product made directly from any harvested material.

PART IV
REGISTRATION OF PLANT BREEDER'S RIGHTS
14. (1) A breeder of a new plant variety may apply to the
Institute for a plant breeder’s right in respect of the variety in the
prescribed manner and form upon payment of a prescribed fee.

(2) A breeder of a new variety, or the breeder’s successor,
may apply for a plant breeder’s right in respect of the variety,
whether or not the breeder is a citizen or foreigner, is resident in
Zambia or not and whether the variety was bred locally or abroad.

(3) Where two or more persons are entitled to apply for a
plant breeder’s rights in respect of a new variety whether by reason
that they bred the plant variety jointly or independently or otherwise,
the persons or some of those persons may make a joint application
for the rights. : .

(4) Where two or more persons breed a new plant variety
jointly, one of the breeders or a successor of one of the breeders
shall not make an application for a plantbreeder’s rights in respect
of the variety otherwise than jointly with, or with the consent in
writing of, the other person, or each of the other persons, entitled
to an application for those rights.

(5) Wherean applicantisa public financed or private institution,
the applicant shall make the application in the name of the institution.

1S. (1) An applicant shall assign a single and distinct
denomination to a variety in respect of which an application is made,
in the prescribed manner and form.

(2) Norightinthe designationregistered as the denomination
of any variety shall pre vent a person from using the denomination
in connection with the variety, even after the expiration of the
applicant’s rights.

(3) TheRegistrarshall not register any denomination that fails
to meet the requirements of this Act.

(4) ' The Registrar may, where the Registrar rejects a plant
variety denomination, request the applicant to submit another
denomination within a prescribed period.
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(5) Ifby reason ofa priorright, the use ofany denominationof
a variety is prohibited by a person who, in accordance with
subsection (1), is obliged to use it, the Registrar shall require an
applicant to submit another denomination.

(6) Any person who offers for sale or markets a propagating
material of a protected variety may use the denomination of the
variety after the expiration of any applicants right in that variety,
except where, in accordance with sub-section (5), a prior right
prevents such use.

(7) Where avariety is offered for sale or otherwise marketed,
the use of the registered variety denomination in association witha
trademark, trade name or other similar indication shall be permitted,
subject to the denomination remaining easily recognisable.

16. (1) Theeffective date ofan application is the date on which  Priority of
the application is lodged with the Registrar. application

(2) If two or more applications are made in respect of the
same plant variety, the Registrar shall first consider the application
having the earlier priority date .

17. (1) Where an application for the protection ofa variety is  priority dates
filed in a country which is a party to a bilateral or multilateral arising from
agreement concerning plant variety protection to which Zambia is  foreign
a party and, an application in respect of the same variety is filed application
within twelve months of the date of the earlier application, the
application filed with the Registrar shall enjoy a right of priority and
its effective date shall be the date of lodgement of the foreign
application.

(2) The Registrar shall treat the date of lodgement of any
foreign application as the priority date for the purposes of any local
application if—

(a) the applicant submits to the Registrar, within three months
of making the local application, a copy of the document
constituting the foreign application, certified by the
relevant Authority thatreceived the foreign application,
to be a true copy-of the document; and

(&) the applicant provides such further particulars in relation
to the plant variety as are required to complete the
consideration of the local application.

18. (1) Subject to the other provision of this Act, the Registrar  Acceptance or
shall, within twenty one days from the date an application is lodged ~Teiectionof
in a plant variety, accept or reject the application. application
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(2) The Registrar shall accept an application if—

(a) noother application has or would have an earlier priority
date in the variety;

() the application complies with the requirements of this Act;
and

(c) the application establishes a prima facie case for treating
the plant variety as distinct from other varieties.

(3) TheRegistrar shall reject an application which does notmeet
the preliminary requirements referred to under subsection (2).

(4) The Registrar shall if the Registrar accepts or rejects the
application—

(a) give written notice to the applicant informing the applicant

that the application has been accepted or rejected; and

(b) within seven days of notifying the applicant, give
public notice of the acceptance or rejection of the
application, as the case may be,

(5) The Registrar shall, where the Registrar rejects an
application under this section, give reasons therefor tothe applicant,

19. (1) An applicant may, with the approval of the Registrar,
at any time after the acceptance of the application but before the
conclusion of the examination of the application and of any objection
to the application, amend the application or the proposed
denomination of the plant variety.

(2) Where, before the conclusion of the examination of any
application, the right of an applicant to apply for a plant breeder’s
rightina particular plant variety is assigned to, or is transmitted by
will or operation of law to another person, the other person may
apply to the Registrar, in the prescribed manner and form, to vary
the application so that person is shown as the applicant.

(3) The Registrar shall vary an application where upon an
application made under subsection (2), it is shownthattherightto
apply for a plant breeder’s right inany particular plant variety has
been assigned to, or has been transmitted by will or operation of
law to another person so thatthat person is shown as the applicant.

(4) The Registrar shall, where the Registrar rejects any
application under this section, inform the applicantand give reasons
for the rejection.

(5) The Registrar shall, where the Registrar varies an
application under this section, give written notice to the applicant
that the application has been so varied.
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20. (1) Anapplicantmay withdraw an application atany time.

(2) The Registrar shall, where an application is withdrawn after
its publication in the Gazette, but before the grantof any breeder’s
rights, publish the withdrawal.

21. (1) Where an application for the grant of a plant breeder’s
right is accepted, the Registrar shall, within fourteen days from the
date of the application, publish in the Gazette a notice calling for
any objection from the members of the public.

(2) The publication under subsection (1) shall give a detailed
description of the plant variety to which the application relates.

(3) The detailed description referred to under subsection (2)
shall contain—

(a) particulars of the characteristics that distinguish the variety
from other plant varieties the existence of which is a
matter of common knowledge;

(b) particulars of—

(i) any test growing carried out to eswblish that the
variety is distinct, uniform and stable; and

(ii) any test growing carried out as required for
essential derivation;

(c) if the variety was bred outside Zambia, particulars of any
test growing outside Zambia that establish that the
variety will, if grown in Zambia, be distinct, uniform and
stable; and

(d) a certificate in the prescribed fonm verifying the particulars
ofthe detailed description, completed by the applicant.

22. (1) Any person may, within sixty days from the date of
publication of the notice referred to under section fwenty-one, object,
in writing, to the application for a plant breeder’s rights on any of
the following grounds:

(a) that the person’s conmercial interest would be negatively
affected by the grant of the rights to the applicant;

(b) that the person objecting to the application is entitled to
the plant breeder’s rights as against the applicant;

(¢) that the varietydoes not meet the requirements for granting
a plant breeder’s rights; or

(d) that the grant of the right would negatively impact on the
public interest.
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(2) The Registrar shall, where an objection to the grant of a
plantbreeder’srigh® is lodged under this section, cause a copy of
the objection to be giventotheapplicant.

(3) Anapplicant for a plant breeder’s rights may contest any
of the grounds of objection and shall, within thirty days, or such
further period as the Registrar may permit from the date of the
receipt of the objection, lodge with the Registrar a counter statement
setting out the particulars of the grounds upon which the applicant
contests the objection,

(4) TheRegistrar shall serve a copy of the counter statement
on the person who gives the notice of objection.

23, (1) The Registrar shall, within fourteen days of receipt of
any objection under section twenty-fwo, inform the person who
filed the notice of objection and the applicant of the date and place
for thie hearing of the objection.

(2) The Registrar may for the purpose of hearing an
objection—

(a) summon any person who, in the Registrar’s opinion, may
give material information conceming the subject of the
hearing or who the Registrar believes has in the person’s
possession, custody or control any document which has
anybearingupon the subject of hearing, toappearbefore
the Registrar at atimeand place specified in the surnmons
and to produce any document;

(b) administer an oath to any person or accept an affirmation
from any person called as a witness at the hearing; and

(c) call any person present at the hearing as a witness and
request that person to produce any document in that
person’s possession, custody or control.

(3) The procedure at the hearing of an objection shall be as
prescribed under regulations made under this Act.

(4) Any party to the hearing may be represented by an
advocate.

(5) TheRegistrarshall,after the hearing of an objection, inform
the person who filed a notice of objection and the applicant for the
grant of a plant breeder’s right, in writing of the decision and the
grounds on which the decision is made by the Registrar.

(6) An application in respect of which the Registrar upholds
an objection shall lapse, and the Registrar shall, by notice in the
Gazette, publish such particulars relating to the lapse as may be
prescribed.
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24. Any person may inspect an application or any objection
lodged, at any reasonable time and shall, upon payment of a
prescribed fee, be givena copy of the application or of the objection
by the Registrar.

25. (1) The Institute may carry outa trial—

(a) for the purpose of determining whether any plant variety
is distinct, uniform or stable; and

(b) for the purpose of determining whether the variety will, if
grown in Zambia, exhibit the claimed distinctiveness,
uniformity and stability.

(2) Thelnstitute may, for purposes of sub- section (1), require
the applicant to supply sufficient seed or propagating material of
the variety, asthe case requires, and with any necessaryinformation,
to enable the variety to be test grown for the purpose so specified.

(3) After the completion of the trials on a plant variety, any
plant or propagating material of anyplant used in, or resulting from,
the trials that are capable of being transported shall be removed by
the applicant.

(4) The Institute shall protect any genetic material of a new
variety under testing so as to prevent its use for any non-research
purposes.

26. (1) The Institute shall determine the quantity of seed or
planting material that should be made available by an applicant for
any trial or testing.

(2) ThelInstitute shall arrange to get statistically anyvalid trials
conducted to evaluate the suitability of any variety for national
release.

(3) The assessment criteria for any trial or evaluation for
suitability shallinclude important economic, physiological, ecological
and nutritive quality attributes.

(4) The fees with respect to a plant breeder’s rights shall be
fixed on the basis of the administrative and examination costs
incurred.

(5) Where the Institute determines that a plant variety is
genetically modified, the Institute shall refer the variety to the
National Biosafety Authority and the provisions of the Biosafety
Act, 2007, shall apply to the variety.

27. Forthe purpose of this Act, where a plant variety in respect
of which an application is made originates from outside Zambia,
the variety shall not be taken to have a particular characteristic
unless—
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(a) statistically valid, multi-locational, variety trials carried out
in the country for at least three growing seasons
demonstrate that the variety has the specific
characteristic as claimed by the applicant; or

(b) an exceptional crisis in food production so requires and
the Institute is satisfied that—

(i) statistically valid trials on the variety carried out
outside the country demonstrate that the variety
has that specified characteristic; and

(ii) the natural environment outside the country under
which the statistically valid trials were carried
out is similar to the environment in Zambia,

Provisional 28. (1) The Institute shall grant provisional protection to a

protection plant breeder’s variety from the date of acceptance of an
application, to the date of grant or rejection of the application
whichever occurs first.

(2) The Institute may notify an applicant, in writing, that this
section shall cease to apply to a variety in respect of which an
application is made on the date specified in the notice where—

(a) the plant breeders rights will not be granted or are not
likely to be granted to the applicant giving reasons
therefor;

(b) the Institute has, in the public interest, taken a decision
notto proceed with the application; or

(c) the application has been withdrawn.

(3) TheInstitute shall, within fourteen days from the date that
any person ceases to hold any provisional protection under this
section, give public notice of the fact.

Registrable 29. (1) Aplant breeder’s rights shall be granted in respect of
plant varieties any variety which is—

(a) new;

(b) distinct;

(c) uniform; and

(@) stable.

(2) For purposes of subsection (1), a plant variety is—

(a) new, if at the date of the filing of an application for the
registration of theright in the variety, the propagating or
harvested material of the variety has not been sold or
otherwise disposed of,, to another person by or with the
consent of its breeder, or the breeder’s assignee for
purposes of the exploitation of the variety—



Plant Breeder s Rights [ No. 18 0f 2007 257

(i)in Zambia, for more than one year,

(ii) outside Zambia, for more than six years in the
case of any tree or vine; or

(iii) outside Zambia, for more than four years in the
case of other varieties;

before the date of filing an application forthe registration of
a plant breeder’s right;

(b) distinct, if it is clearly distinguishable by at least one
essential characteristic from any other variety whose
existence is a matter of common knowledge at the time
ofthe application;

(c) uniform, if sub ject to the variation that may be expected
fromthe particular features of its propagation, the variety
is uniform in its relevant characteristics on propagation;
and

(d) stable, if a variety’s relevant characteristics remain
unchanged afterrepeated propagation or, in the case of
a particular cycle of propagation, at the end of each
such cycle.

(3) The disposal of a propagating or harvested material of a
variety referred to in paragraph (2) of subsection (2)—

(a) to a person for statutory purposes, or on the basis of a
contractual or other legal relationship solely for
production, reproduction, active multiplication,
conditioning or storage shall notbe considered to be a
disposal within the meaning of subsection (2):

Provided that the breeder reserves the exclusive
rightto dispose of the material, and no further disposal
is made;

(8) shall be deemed to be a disposal if the material isrepeatedly
used in the reproduction of a hybrid variety or there is a
disposal of propagating or harvested material of the
hybrid; and

(¢) shall not be deemed to be an exploitation of the variety
unless reference is made to the variety for purposes of
the disposal, where the variety has been produced from
plants grown for the purposes of testing or trials or which
is a surplus to the plant breeder’s requirements and is
notused for further reproduction ormultiplication.

(7) No variety of any genera or species which involves any
technology that is injurious to thelife or the healthof human beings,
animals or plants shall be registered under this Act,
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30. (1) The Institute shall grant a plant breeders rights in respect
of a plant variety where it is satisfied that—

(a) there is such a plant variety and the application conforms
to the requirement of this Act;

(b) the plant variety is a registrable plant variety within the
meaning of section twenty-nine;

(c) the applicant is entitled to make the application;

(d) the grant of the rights to the applicant is not prohibited by
this Act;

(e) the rights have not been granted to another person;
(7) the application is not subject to any objection;

(2) there has been an earlier application for the rights that
has not been withdrawn or otherwise disposed of;; and

(k) all fees payable under this Act in relation to the application
have been paid.

(2) Where the Institute is not satisfied that the conditions in
subsection (1) are met, the Institute shall not grant any plant
breeder’s rights to the applicant.

(3) The Institute shall not grant any plant breeders rights in
respect of a plant variety unless a period of six months has elapsed
since the publication of the application in the gazette, or if the
applicationhasbeen variedin any manner that the Institute considers
to be significant, a period of six months has elapsed since the
publication of any particulars of the variation, orof the last variation.

(4) The Institute shall not refuse to grant a plant breeders
rights unless it has given the applicant a reasonable opportunity to
make a written submission inrelation to the application.

(5) Where an objection to the grant ofa plant breeders rights
is lodged, the Institute shall not grant the plant breeder’s rights
unless it gives the person who lodged the objection a reasonable
opportunity to make a written submission in relation to the objection.

(6) Aplant breeder’s rights shall be granted and issued by the
Institute to the applicant in a prescribed form.

(7) Where the Authority refuses to grant a plant breeders rights
in respect of a plant variety, the Institute shall, within thirty days
give written notice of the refusal to the applicant clearly setting out
the grounds for the refusal.

31. (1) Where a plant breeder’s rights over one variety is
granted to a group of persons, the plant breeder’s rights shall be
granted to those persons jointly and the rights of each person shall
be subject to any written agreement between them.
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(2) Where a plant breeder’s rights are granted to a public or
private institution, the rights shall accrue to the institution
represented by the designated person or persons.

(3) The agreement referred to under subsection (1), shall be
submitted by the joint holders to the Registraratthe time of grant
of the plant breeder’s rights.

32. (1) Aplantbreeder’s right shall only be granted in respect
of genera and species of a prescribed kind.

(2) The Minister may, by notification in the Gazetie, extend
the application of this Act to genera and species of any kind of
plant specified in the notification.

33. (1) The Registrar shall keep a Register for purposes of
this Act.

(2) Wherethelnstitute grants aplant breeder’srightsinrespect
of a plant variety, it shall enter into the Register—

(a) a description, or a description and photograph, of the plant
variety and the denomination of the variety;

(b) the name and other particulars of the variety;
(c) the pedigree of the variety;
(d) the name of the grantee;

(e) the name and address of the breeder or holder of the
plant breeder’s right;

() the name and address of the person to whom any plant
breeder’s rights havebeen transferred;

(g) the address for the service of documents on the grantee
for the purpose of this Act, which is shown on the
application for the rights;

(%) the date on which the plant breeder’s rights are granted
and the date of expiry; and

(i)such other particulars relating to the grant as the Institute
considers necessary.

(3) The Register shall be available for inspection by the public
upon payment of the prescribed fee.

(4 The Register shall be prima facie evidence of any matter
entered in the Register.

34. Where a plant breeder’s rights are granted, the Institute
shall, within thirty days after granting the rights, publish the plant
breeder’s rights in the Gazette.
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35. Anyholder ofa plant breeder’s right shall, for theduration
of the plant breeder’s right, pay to the Registrar the prescribed
annual fee.

36. (1) Where the plant breeder’s rights in respect of a plant
variety have been granted to a person, another person who was
entitled to make an application for that plant breeder’s rights,
whether or not a person who developed that variety independently
of the breeder, or the successor of the other person, is not entitled
to any interest in that plant breeder’s rights because of the
entitlement to make the application or because of the grounds of
the entitlement, but nothing in this section prevents a person from
applying to the Institute for the revocation of that plant breeder’s
rights or from instituting proceedings before a court in respect of
that plant breeder’s rights.

(2) Where a plant breeder’s rights in respect of a new plant
variety are granted to a person and another person (in this paragraph
referredto as the “ eligible person ) is entitled, in law or in equity
to make the application for the plant breeder’s rights assigned to
the eligible person, then the eligible person may have the plant
breeders rights assigned to that person.

37. The Institute may designate a Plant Genetic Resource
Centre as a centre for storage and maintenance of germplasm
material for the purpose of this Act.

38. (1) Aplantbreeder’s rights in respect of a plant variety is
subject to the condition that the grantee of the rights shall comply
with any notice given to the grantee by the Institute.

(2) Where a plant breeder’s rights are granted in respect of a
plantvariety, the Institute may give the grantee of theplantbreeder’s
rights written notice requiring the grantee, within fourteen days of
the giving of the notice or any other time that is allowed, to cause a
specified quantity of propagating material of that variety to be
delivered, at the expense of the grantee, toa specified plant genetic
resource centre or a herbarium.

(3) The quantity of the propagating material of a variety specified
in a notice under subsection (2) shall bethe quantity that the Institute
considers would be sufficient to enable that variety to be kept in
existence if there were no other propagating material of that variety.

(4) Where the propagating material is delivered to a plant genetic
resource centre in accordance with the conditions imposed on the
plant breeder ’s rights by subsection (1), the Institute shall, subject
to subsection (6), cause that material to be stored at a specified
plant genetic resource centre.
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(5) Any delivery or storing of any propagating material in
accordance with this subsection does not affiect the ownership of
the material and the material shall not be dealt with otherwise than
for the purposes of this Act.

(6) The Institute may use any propagating material stored at
a plant genetic resource centre for the purposes set out in this Act.

(7) Without limiting subsections (5) and (6), where any
propagating material is stored at a plant genetic resource centre,
the material shall not form part of the national collection, and shall
notbe used for the purposes of that collection, until a decision on
the application for a plant breeder’s rights is taken.

(8) Where a variety is accorded recognition, the propagating
material may be provided for purposes of any further research and
breeding under the intimation of the depositor of the material.

39. (1) Aplant breeder’s right ina plant variety is infringed
by any person who-—

(a) notbeingthe breeder of the plant variety registered under
this Act, or a registered agent or licensee of that variety,
undertakes any act stipulated under sub-section (1) of
section seven in relation to the variety without the
permission of the variety’s breeder, or within the scope
of aregistered agent or licensee without permission of
the registered agent or licensee as the case may be;

(b) uses, sells, exports, imports or produces any other variety
or gives a variety a denomination identical with or
deceptively similar to the denomination of a variety
registered under this Act, in such a manner that may
cause confusion in the mind of the general public in
identifying the variety that is registered.

(2) Aperson who infringes a plant breeders right may be sued
in any court of competent jurisdiction by the holder of a plant
breeder’s right for an injunction or damages or both.

(3) Acourtmay,inadditionto the costs ofan action under this
Act, grant an injunction or damages or both as may appear to be
reasonable or just in the circumstances of the case.

(4) Any action or proceeding for an infringement of a plant
breeder’s rights may be instituted in writing in a court or, where
agreeable to both parties, be submitted to arbitration in accordance
with the ArbitrationAct.

(5) Adefendantin anaction or proceeding for an infringement
of plant breeder’s rights in respect of a variety may apply by way
of counter-claim for the revocation of that plant breeder’s rights
on the grounds that—
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(a) the variety was not a new plant variety; or

(b) facts exist which, if known to the Institute before the
grant of that plant breeder’s rights, would have resulted
in the refusal of the grant.

(6) The court may, where it is satisfied that a

grant forrevocation of a plant breeder’s right exists, make anorder
revoking that right,

(7) The court shall, where it makes an order under subsection
(6), order the defendant to serve on the Registrar a copy of the
orderrevoking that right.

40. (1) The Institute shall revoke a plant breeders rights in
respect of a plant variety where—

(a) it is satisfied that the plant variety was not new or that
facts exist which, if known before the grant of the plant
breeder’s right would have resultedinthe refusal of the
grant;

(b) the grant of the plant breeder s right is based on incorrect
information furnished by the applicant;

(c) the grant of the plant breeder’s right has been granted to
a person who is noteligible for protection under this
Act;

(d) the breeder did not provide the Registrar with the
information, documents or material required for
registrationunder thisAct;

(e) the breeder did not provide the necessary seed or
propagation material to the person to whom a
compulsory licence has been issued under this Act
regarding the variety in respect of which the plant
breeder’s right has been issued to a breeder;

(/)a person to whom the plant breeder’s rights are assigned
or transmitted has failed to comply with the provisions
of this Act;

(ig) the breeder has not complied with any provision of this
Act;

(h) the breeder has failed to provide the passportdata of the
parent lines from which the variety, in respect of which
the plant breeder’s right has been issued to a breeder,
is derived;

(i) the breeder has failed to comply with the directions ofthe
Registrar issued under this Act;

()the grant of the plant breeder’s right is against public
interest; and

(%) the breeder has not paid the prescribed annual fees.

1 . [ e 11 [ 1 D |



Plant Breeder s Rights [ No. 18 0f2007 263

(2) The Institute shallnotrevoke a plant breeders right unless
the breeder is given a reasonable opportunity to file an objection
within thirty days before being heard in the matter.

(3) Where the Institute revokes a plant breeder’s rights in
respect of a plant variety in accordance with this section, it shall,
within seven days after the decision is taken, give written notice of
the revocation.

(4) Thelnstitute shalinotrevoke a plantbreeders rightsunless
it has given the grantee and any person to whom it believes that
plant breeder’s rights has been assigned or transmitted, particulars
of the grounds for the proposed revocation and given the grantee
and the person a reasonable opportunity to make a written
submission inrelationto the proposed revocation.

(5) The revocation of a plant breeder’s rights in respect of a
plant variety takes effect—

(a) sub ject to subsection (3), at the expiration of the period
within which an application may be made to a court for
a review of the revocation; or

(b) where an application is made to the court, at the time
when the application is withdrawn or finally determined
by a court.

(6) Any person whose interests are affected by the grant of a
plant breeder’srights inrespect of a plant variety may apply to the
Institute for the revocation of that plant breeder’s rights in
accordance with this section.

(7) The Institute shall consider any application made under
subsection (6) for the revocation ofa plant breeder’s rights.

(8) Thedecision of the Institute nottorevoke the plant breeder’s
rights shall be communicated to the applicant by a written notice
within seven days after the decision is taken, setting out the grounds
for the decision.

41. (1) A holder of any plant breeder’s right who intends to
surrender a plant breeder’s right may apply, in writing, to the
Registrar for the surrender of the plant breeder’s right.

(2) Where an offer to surrender a right is made under
subsection (1), the Registrar shall, within thirty days, give notice in
the Gazette to any interested person, registered agentor licensee
of the plant breeder’s right.

(3) Any person who is aggrieved by the proposed surrender of
a plant breeder’s right, may within sixty days from the date of the
notice in the Gazette, give notice to the Registrar specifying, in
writing, the grounds for the objection.
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(4) The Registrar may, after giving public notice of the offier to
surrender and givingallinterested parties an opportunity to be heard,
accept the offier and revoke the right to which the offeer relates.

(5)  TheRegistrar shall, where the Registrar revokes any right
under subsection (4)—

(a) note in the Register that the right has been revoked;

(b) call upon the holder to surrender the certificate of
registration issuedinterms of this Act; and

(c) publish the revocation of the plant breeder’s right in the
Gazette.

(6) Where an action or any proceeding in respect of any plant
breeder’s right is pending ina court, the Registrar shall not accept
any offer for the surrender of, or revoke, the plantbreeder’sright,
except by way of leave of the court or by consent of the parties to
the action or proceeding.

42. (1) A holder of a plant breeder’s right who intends to
transfer the right shall—

a)notify the Registrar;

(b) indicate the name and address of the person to whomthe
plant breeder’s right or any part thereof is a sub ject of a
transfer; and

(c) furnish the Registrar with proofthat anotice of a transfer
ofa plant breeder’s right has been served on any person
who is licenced in respect of that plant breeder’s right.

(2) TheRegistrar shall, uponreceiptof any notice of transfer
of any plant breeder’s right, by notice in the Gazette, publish the
particulars relating to the transfer of a plant breeder’s right.

PART V
LICENCES
43, (1) Aholder of plantbreeder’s rights may licence the rights
to another person. .
(2) Anapplication for a licence under this section shall be
made in the prescribed manner and form.
(3) Alicence shall contain the followinginformation:
(a) the quantity of the propagating material of the relevant
variety to be supplied to the holder of the licence, and
the price thereof;
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(b) the royalty payable in respect of the exploitation of the
. licence;

(c) the information to be furnished to the holder of therelevant
plant breeder’s rights regarding the extent to which the
licence is being exploited;

(d) the period of validity of the licence, which shall notexceed
the term of the relevant breeder’s rights;

(e) the punitive measures applicable with refierence to any
conditions which is not complied with; and

(/)any other matter which the parties may agree to.

(4) Theholderof a plant breeder’s rights shall, within fourteen
days of the grant of a licence, notify the Registrar of the details
and particularsof the licence and shall furnish the Registrar with a
copyof the licence.

44. (1) Aperson may apply to the Registrar for the grant of a
compulsory licence to a plant breeder’s rights where—

(a) the person is aggrieved with the refusal by the holder of
the plant breeder’s rights to grant that person a licence;

(b) the holder of the plant breeder’s rights has imposed an
unreasonable condition for the issuance of a licence; or

(c) the person has reasonable grounds to believe that the
reasonable requirements of the public for seed or other
propagating material of the variety are not being met or
will not be met.

(2) Anapplication for a compulsory licence shall be made in
the prescribed manner upon payment of a prescribed fee.

(3) The Registrar shall, within seven days of receipt of an
application under subsection (1), furnish the holder of the plant
breeder’s right in respect of which the application is made with a
copy of the application and the particulars accompanying the
application.

(4) The holder of any plantbreeder’s rights in respect of which
an application is made under subsection (1) may object to the
application withinfourteen days of the notification of the application.

(5) The Registrar shall, where a holder of the plant breeders
rights lodges an objection under subsection (4}—

(a) fumish the applicant for a compulsory licence with a
copy of the objection;

(b) set a date for the hearing of the application and notify the
applicant and the holder of the plant breeder’s rights.
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Grant of 4S. (1) TheRegistrar shall issue a compulsory licence to an

ﬁggg:lsmy applicant where after giving the holder of the plant breeder’s rights
an opportunity to be heard, the Registrar has reasonable grounds
to believe that—

(a) the holder of the plant breeder’s right has unreasonably
refused to grant the licence, to the applicant;

(b) the holder of the plant breeder’s rights has imposed
unreasonable conditions for the issue of the licence;
and

(c) the reasonable requirements of the public with regard to
the new variety are not being met or will not be met.

(2) TheRegistrar shallnot grant a compulsory licence unless
the applicant is financially competent to perform and comply with
the obligations of the compulsory licence.

(3) A compulsory licence may be granted to any person
whetheror notthe holder of the plant breeder’s right has granted a
licence to another person.

(4) The issue of a compulsory licence does not prevent the
holder of the plant breeder’s rights from granting an additional
licence.

(5) TheRegistrar shall, where a compulsory licence is granted,
provide the licensee with infiormation on the reproductive material
of the variety relating to the compulsory licence.

Royalty 46. TheRegistrarshall, indetermining theterms and conditions
of acompulsory licence, secure aroyalty and other remuneration
for the holder of the plant breeder’s rights having regard to the
following:

(a) the nature of the plant variety;

(b) the expenditure incurredby the plant breederin breeding
or developing the variety; and

(c) any other relevant factors.

Condition of 47. (1) The Registrar shall determine the terms and conditions

licence of a compulsory licence issued under this Part.

(2) Without limiting the generality of subsection (1), the conditions
of a compulsory licence may include—

(a) requiring the payment to the Institute and the plant breeder
of a fee on the grant of the compulsory licence and of
any annual or other periodic licence fees;

(b)requiring thelicensee to comply with thedirections of the
Institute and the plant breeder in relation to specified
matters;
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(c) providing for the arbitration of disputes in connection with
the termsand conditions of the compulsory licence; and

(d) requiring the licensee to refer specified matters o the
Institute for determination.

48. (1) A compulsory licenceremains in force for the period
specified in the licence and may be renewed or varied on payment
to the Institute of such fees as may be prescribed.

(2) TheRegistrar shall,in determining the duration of a licence
have regard to the gestationperiod of a variety and any other factors
relevant for purposes of this Act.

49.. A licence is not capable of being bought, sold, Jeased,
mortgaged or charged or in any manner assigned, demised or
encumbered.

50. (1) The Registrar may revoke a licence or reject an
application where—
(a) the licensee contravenes any terms or conditions of the
licence;
(b) itis not appropriate to grant or continue the licence in the
public interest; or
(c) the licence is a subject of any complaint by the public and
affiects the national food security, public healthand the
environment.
(2) The Registrar shall not revoke a licence without giving
the licensee an opportunity of being heard before the revocation.

51. A licensee may, by notice in writing to the Registrar,
surrender a licence.

52. The Registrar shall where the Registrar grants, renews,
rejects or revokes a licence notify the public in the Gazette.

PART VI
APPEALS
53. (1) A person who is aggrieved by any decision of the
Registrar or the Institute under this Act may, within thirty days of
the receipt of the decision of the Registrar or the Institute.as the
case may be, appeal to the Appeals Board.

(2) An appeal under subsection (1) shall be made in the
prescribed manner and form.
54. (1) Subject to subsection (2), the Minister shall, for the

purpose of hearing and determining an appeal, appoint an Appeals
Board comprising of three members of whom—
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(a) one member, who shall be the chairperson, shall be a
legal practitioner; and

(b) two other members which persons shall be experts with
not less than five years experience and knowledge in
matters relevant to this Act.

(2) TheMinister shall notappointan Appeals Board unless the
appellant deposits with the Minister such sum as the Minister
considers will be sufficient to pay the costs, including the allowances
payable to the members of the Appeals Board, likely to be incurred
inconnection with the appeal.

(3) Thepowers, rights and privileges of an Appeals Board shall
be the same as those conferred upon Commissioners by the
Inquiries Act, and the provisions of that Act shall, with thenecessary
modifications apply inrelation to the hearing and determination of
an appeal by the Appeals Board in terms of this section and to a
person summoned to give evidence before the Appeals Board.

(4) The Minister shall, on the determination ofan appeal,
refund to the appellant the sum deposited by the appellantin terms
of subsection (2) less the amount of the costs, if any, payable by
the appellant in terms of subsection (5).

(5) Ifanappealis dismissed, the Appeals Board may order the
appellant to pay to the Government the. costs incurred by the
Governmentin connection withthe appeal.

(6) Amember ofthe Appeals Board shallbe paid out of moneys
appropriated for the purpose by Parliament, such allowances to
meet thereasonable expenses incurred by the member in connection
with an appeal as the Minister may prescribe.

(7) The Appeals Board shall, within fourteen days
of determining theappeal, informthe appellant and the Institute
in writing of its decision and the reasons therefor.

(8) A determination by the Appeals Board under subsection
(2) shall not prejudice the right of any aggrieved party to seek
recoursein a court of competent jurisdiction within thirty days of
the determination.
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PART vl
GENERAL

55. (1) A person who—

(a) makes a false entry in the Register or causes a false
entry to be made in the Register;

(b) produces, tenders or causes to be produced or tendered
as evidence any false entry orany false copy purporting
to be an entry in the Register;

(c) provides false, misleading or deceptive infiormation to
secure a licence or registration under this Act;

(d) for the purpose of obtaining, whether for that person or
another person, the registration ofthe plant breeder’s
rights or the issuance of a licence, makes a false
declaration or statement which the person kmows to be
false in any material particular or does not believe to
be true or knowingly makes use of a declaration,
statement or document containing the same; or

(e) willfully interfeeres with, obstructs or hinders the Registrar
or any officer of the Institute in the discharge of the
Registrar’s or officer’s duties under this Act;

commits an offence and is liable, upon conviction, to a ﬁne not
exceeding forty thousand penalty units or to imprisonment for a
term not exceeding one year, or to both,

(2) A person who—

(a) in the sale of propagating material for the purpose of
propagation or multiplication, uses a denomination which
is notregistered or that is different from the denomination
registered under this Act;

(b) uses the registered denomination of another variety of
the same kind of plant or uses a denomination which
corresponds so closely to a registered denomination ina
manner that is misleading in a material particular; or

(c) holds out to be the holder of any plant breeder’s rights or
a licence issued under this Act;

commits an offence and is liable, on conviction, to a fine not
exceeding one hundred and ten thousand penalty units or to
imprisonment for a term not exceeding ten years, or to both.

Offiences and
penalties
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Regulations §6. (1) The Minister may, by statutory instrument, make
regulations for the better carrying out of the provisions of this Act.

(2) Without derogating from the generality of sub-section (1),
the regulations may provide for—

(a) the form of any application, description, drawing, objection,
counter statement or other document which may be
lodged with the Registrar and the furnishing of copies
of any such document;

(b) the procedure to be followed in connection with any
application, request or any proceedings before the
Registrar, Institute or the Appeals Board;

(c) the information and facilities to be afforded by an applicant
and the reproductive material and other plant material
to be submitted to the Registrar for any application under
this Act;

(d) the tests, trials, examinations and other steps to be taken
by the applicant or the Registrar before any plant
breeder’s rights are granted and the time within which
any such steps are to be taken;

(e) the keeping of records, the form and manner of making
any returns for purposes of this Act;

(the fees to be paid in respect of—

(i) applications for or the grant of a plant breeder’s
rights or any licence;

(ii) the examination of a sample of a reproductive
material or any plant grown from the sample of
a reproductive material; and

(iii) the inspection of the Register or the provision of
a certified copy of any entry in the register;

(g) the rights and duties of any holder of a licence or any
plant breeder’s rights in connection with the institution
of an action for infringement of the plant breeder’s
rights; and

(h) the prevention of the use ofa false or misleading statement
in any ad vertisement of a variety or the plant breeder’s
rights granted in respect of the variety under this Act;
and

(i) anything required to be prescribed under this Act.
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